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EASTERN DISTRICT OF NEW YORK

in re:
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Darby General Contracling, Inc.
d/b/a Darby Glass Company, Chapter 11

Debtor.
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Ronald D. Weiss, £s4.
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Melville, New York 11747

Diana G. Adams, Esq.

United States Trusiee

Office of the United States Trustee
Alfonse M. D'Amato Federal Courthouse
560 Federal Plaza - Room 5606

Central islip, New York 11722-4437

MEMORANDUNM OPINION AND ORDER DENYING DEBTOR’S MOTION TO
EXTEND TIME TO CONFIRM A PLAN OF REORGANIZATION
AND DENYING EMERGENCY MOTION TO RECONSIDER

issues Before the Court and Summary of Ruling

Debtor, Darby General Contracting, Inc. ("Debtor”) filed a Motion to Extend
Time to Confirm a Plan of Reorganization Pursuant to Sections 1129(e} and
1121(e)(3) of the Bankruptcy Code (the “Confirmation Deadiine Motion”) on July
21, 2009. [dki item 551 Debtor sought an emergency hearing on the
Confirmation Deadline Motion, pursuant to E.D.N.Y. LBR 9077-1. On July 21,
2009, this Court entered an Order that the Confirmation Deadline Motion would

be heard on August 4, 2009, at 2:00 p.m. [dkt item 56]



The hearing was held as scheduled, and for the reasons stated on the
record, the Confirmation Deadline Motion was denied. That denial was "So
Ordered” on the record and appears on the August 4, 2008, written entry on the
Court's CM/ECF docket.

On August 5, 2009, Debtor filed an Emergency Motion to Authorize/Direct
an Expedited Hearing Prior to August 8, 2009 to Reconsider the Debtor's
Previous Order to Show Cause Reguesting an Extension of Time to Confirm a
Plan of Reorganization Pursuant to Sections 1129(e} and 1121(e)(3) of the
Bankruptcy Code (the “Motion to Reconsider”). [dkt item 61] Because the Motion
to Reconsider presents no contrary controlling decisions and no data that the
Court overlooked in denying the Confirmation Deadiine Motion, and simply seeks
fo reargue what could have been argued on August 4, 2009, the Motion to
Reconsider will also be denied.

Jurisdiction

This Court has jurisdiction over this core proceeding pursuant to 28 U.S5.C.
§§ 157(b)}2}A) and (L), and 1334(b), and the Standing Order of Reference in
effect in the Eastern District of New York.

Findings of Fact and Conclusions of Law

The Court makes the following findings of fact and conclusions of law, in
accordance with Rule 7052 of the Federal Rules of Bankruptcy Procedure.

Procedural History

Debtor filed a petition for relief under Chapter 11 with this Court on
September 4, 2008 (the “Petition Date”). ‘Debtor made a timely election 1o be
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treated as a “small business debtor’ within the meaning of Section 101(51D} of
the Bankruptcy Code. The election was made as a part of Debtor's voluntary
petition. [dki item 1]

Debtor did not initially file its small business balance sheet, its small
business cash flow statement, its small business statement of operations, or its
smali business tax return. Debtor did, however, file its schedules on the Petlition
Date. [dki item 1] Debtor filed amended schedules on October 1, 2008 [dkt item
15], and again on November 6, 2009. [dkt item 18] Debtor filed a cash flow
statement on September 26, 2008. [dkt item 13}

On October 3, 2008, Debtor filed a Motion denominated as Motion o
Assume Nonresidential Lease for Real Properiy (the “Assumption Motion™). [dkt
item 16] The Assumption Motion related to Debtor’s lease of its primary business
location (the “Lease”). However, Debtor attached the Assumption Motion to a
Notice of Motion, which represented that the Assumption Motion was aciually an
expedited Motion to Extend Time to Assume or Reject Lease to Non-Residential
Real Property (the “Notice”). {dkt item 16]

On October 14, 2008, Debtor filed a letter asking the Court to adjourn the
h.earing on the Assumption Motion, on consent of the United= States Trustee, to
December 3, 2008. Debtor's request for adjournment was granted.

On December 2, 2008, Debtor asked fo again adjourn the hearing on the

Assumption Motion. Debtor asked for an adjournment of several months, “as far
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out as possible.! Based on Debtor’s request, the hearing on the Assumption
Motion was adjourned until February 4, 2009,

On December 12, 2008, Debtor filed a Motion to Extend Time to Assume
L.ease for Non-Residential Property (the “Extension Motion). {dkt item 24] The
Extension Motion also addressed the Lease, and had an attached stipulation with
the landiord that extended the time to seek to assume or reject the lease for one
hundred and twenty (120) days from the date of this Court’'s approval (the
“Stipulation”). On January 21, 2009, this Court approved the Stipulation. [dki
item 27]

On February 4, 2008, Debtor appeared at the hearing on the Assumption
Motion. At that hearing, Debtor requested a further adjournment because it was
sfili evaluating whether to assume the Lease. in light of the Stipulation, this
Court granted a further adjournment, and rescheduled a hearing on the
Assumption Motion for April 15, 2000.

On Aprit 15, 2008, Debtor appeared at the hearing on the Assumption
Motion. Debtor again requested a further adjournment, and like its prior
requests, Debtor stated it was still evaluating whether to assume the Lease. The
time for assumption or rejection agreed fo in {he Stipuiation would expire in May
2009. The outside period of 210 days which this Court couid allow for Debtor to

seek assumption or rejection under § 365(d)(4) without the landiord’s consent

' This Court’s published procedures in effect prior to and in December 2008 allowed reguests for
adiournments to be submitted by email to the courtroom deputy, but such requests are reguired 1o be
submitted no jess than two business days prior to the schaduled hearing.
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had aiready run before the April 15 hearing. Therefore, this Court granted a brief
adjournment until May 6, 2009. In addition, due to the lack of progress toward
confirmation in this case, and due to the Debtor’s failure to file operating reports
as and when due, on Aprii 15, this Court issued an Order (“April 15 Order”}
setting a general case status conference for May 6, 2009 (“May 6 Hearing”). [dkt
itam 35] The April 15 Order provided as follows:
ORDERED, that the Debtor shall file with the Court, and
serve upon the Office of the United States Trustee, monthiy
operating reports during the pendency of this case; that the
operating reports shall be in the form prescribed by the
Office of the United States Trustee’'s Operating Guidelines
and Reporting Requirements for Debtors-in-Possession and
Trustees for cases pending in this District; and that the
operating reports shall be served and filted on or before the
20th day of the month following the reporting period; and it is
further
ORDERED, that unexcused failure to comply with the
foregoing paragraphs of this Order may constitute
cause for conversion of the case to Chapter 7 or
dismissal of the case pursuant fo 11 U.5.C. § 11121}
{dkt item 35)(emphasis in original).

At the May 6 Hearing, this Court reminded Debtor's counsel of the sirict
time requirements affecting confirmation deadlines in this small business case,
and scheduled a further status hearing for Juiy 15, 2009, at 9:30 am. This Court
also directed Debtor to file a Plan and Disclosure Statement in time for same to
be considered by the Court on July 15, 2008, and also set time aside on July 15
for a confirmation hearing. This Court further instructed Debtor to submit a copy
of its disclosure statement upon filing to the office of the United States Trustee

(“UST") for consideration, after which this Court would consider conditional
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approval in accordance with Bankruptcy Rule 3017.1.

On June 5, 2009, per this Court's instruction, the Debtor filed its proposed
Plan of Reorganization ("Plan”) [dkt item 43], and an accompanying Disclosure
Statement (“Disclosure Statement’). [dkt item 44]

On June 18, 2008, Debtor filed an Amended Disclosure Statement
(“Amended Disclosure Statement”)[dkt item 53], as well as an Affidavit Re:
Extension of Deadline to Obtain Conditional Approval of U.5. Trustee for
Disclosure Statement. [dkt item 51] In that Affidavit, Debtor requested o be
given until June 22, 2008, to obtain the consent of the UST to conditional
approval of its Amended Disclosure Statement because it had “just filed an
amended disclosure statement with projections and a liguidation analysis,” and
that Debtor needed this time because it was delayed by its bookkeeper. 'Debior's
initial Disclosure Statement was completely lacking in any projections and
contained only a minimal liquidation analysis. The lack of projeciions was
astonishing, given that Debtor's Plan called for payments to be made over a five
(5) year period following confirmation. Further, Debtor's request to be given until
June 22 to obiain UST consent was difficult fo fathom, since & June 22
conditional approval of the Amended Disclosure Statement would not provide the
reguired twenty-five (25) days’ notice of a July 15 hearing on final approval of the
Disclosure Statement and confirmation of the Plan. See FED. R. BANKR. P.
2002(b), 3017(d), and 3017.1(c).

On July 8, 2009, Debtor requested an adjournment of the July 15 hearing.
The stated reason for this adjournment request was because Debtor still had not
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provided the information requested by the UST in order for the UST 1o state a
jack of objection to the Amended Disclosure Statement, and that Debtor had
tentatively agreed to a meeting with the UST for July 17, 2002, Debtor requested
an adjournment of the status conference until July 28, 2008.

This Court denied this adjournment request and required Debtor {0 appear
on July 15, 2009,

At the July 15 hearing, Debtor’s counsei stili seemed to be unaware of the
deadlines imposed by the Bankrupicy Code for obtaining confirmation of a plan
of reorganization in a small business case. This Court reminded counsel of the
deadlines, and also recommended that Debtor's counsel read this Court's
published opinion on this particular topic, In re AMAP Sales & Coliision, inc., 403
B.R. 244 (Bankr. E.D.N.Y.2009}, as well the opinion in /n re Save Our Springs
(S.0.8.) Alliance, inc., 393 B.R. 452 (Bankr. W.D. Tax. 2008), which includes
Judge Gargotia’'s exiensive analysis of the iiming mechanics and other important
issues affecting confirmation in a small business case. This Court admonished
Debtor’s counsel that if he intended to seek an extension of the Debtor's deadline
to obtain confirmation, he needed to act with all dispatch, and needed {o present
evidence from which this Court could find that an extension was warranted.

Notwithstanding the events of July 15, 2009, Debtor waited untit July 21,
2009, to file the Confirmation Deadline Motion seeking an extension of the
confirmation deadline. The Confirmation Deadline Motion was, therefore, filed on
the foriy-sixth (46th} day following the June 5, 2009, filing of the Pian. in
addition, as cause for the extension, Debtor recited only that it “is earnest in
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moving toward confirmation and per the representation of the U.S. Trustee
appears likely to have a plan confirmed[.]” [dkt item 55 §/ 5] The notice of the
Confirmation Deadline Motion initially provided by Debtor on July 21 was the
mailing of the motion oniy to the UST, the Debtor, and two creditors (Utica Mutual
and Caterpillar Finance) [dkt item 57]. However, Debtor did provide
supplemental service on the same day by mail to “[alil unsecured creditors.” [dkt
item 58]

This Court also notes that, even though this case was filed on September
4, 2008, it was not uniil late July 2009 that Debtor requested this Court set a bar
date for the filing of claims. The initial bar date order submitied by Debtor was
inadequate. On July 30, 2009, that Debtor filed a motion to set a bar date ("Bar
Date Motion™). [dkt item 59] However, the Bar Date Motion incorrectly referred to
a non-existent "Ruie 23" of the Eastern District of New York Local Rules, and
contrary to published procedures,? referred to a self-selected deadline of
September 3, 2008, for objections to the Bar Date Motion to be filed.

Debtor's Reguest for Extension of the Confirmaiion Deadline

in the Confirmation Deadiine Motion, Debtor alieged, infer afia, as follows:

1. On September 4, 2008 (the “Filing Date”}, the Debtor, as a
“small business debfor” within the meaning of section
101(51D) of the Bankruptcy Code, (the “Code”), filed with
this Court a voluntary petition under chapter 11 of the
Bankruptcy Code. As a small business debtor, the Debtor is
subject o the provisions of the Code that are applicabie in a
“small business case”. See Section 101(51C) of the Code.

% This Court considers applications 0 st a bar date in a Chapter 11 case ex parte .
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2. The Debtor has continued in the possession of its assets
and the operation of its business as a debfor-in-possession.
No Creditors’ Committee has been appointed in the case.

3. Section 1121(e) of the Code requires that the Debtor file
its “plan and disciosure statement not later than 300 days
after the date of the filing of the order for relief.” On July 1,
2009 wouid have been the 300th day after the filing of the
petition. Prior to the 300th day, on June 5, 2009, per this
Court’s instruction, the Deblor filed its proposed disclosure
statement and plan of reorganization (Doc. 43) (the "Plan™),
and an accompanying disclosure statement (Doc. 44) (the
“‘Disclosure Statement”).

4, Under Section 1129(e)} of the Code, the Plan must be
confirmed within 45 days after if is filed “uniess the fime for
confirmation is extended in accordance with section
1121(e)(3).” On August 15, 2009 would be the 345th day
after the filing of the petition.

5. The Code aliows an extension of the time for confirmation.
Section 1121(e)(3) provides that the 45 days period may be
extended only if—

(a) the debtor, after providing nolice to parties in
interest (including the United States Trustee),
~demonstrates by a preponderance of the evidence
that it is more likely than not that the court will confirm
a pian within a reasonabie time;

(b} a new deadline is imposed at the time the
extension is granted; and

{c) the order extending time is signed before the
existing deadiine has expired.

The 45 day period to obtain confirmation of the Plan
presently expires on August 15, 2009 and because the
Debtor is earnest in moving toward confirmation and par the
representation of the U.S. Trustee appears likely to have a
plan confirmed the Deblor requasts an exiension of time to
confirm its plan.

6. By this Motion, and for the reasons set forth below, the
Debtor respectfully reguests that the Court enter an Order
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extending the Debtor's time to confirm the Plan for ninety
(90) days from the present deadiine of August 15th, 2009
untii approximately November 12, 2009,

[dkt item 55)(emphasis supplied by the Court).

Debtor’s fead counsel, Ronald D. Weiss, Esq., did not appear at the
August 4, 2009, hearing. Instead, Mr. Weiss sent an associate of his firm who,
white well meaning, admitied he was unfamiiiar with all of the facts of the case,
had been handed the file that afternoon, and mostly practiced in chapter 7 and
chapter 13 cases. In addition, neither the principal nor any other agent of the
Debior attended this hearing, and no evidence was submitted to support the
requested extension. The UST did attend and stated that it did not oppose the
extension.

The Court denied the extension on two grounds. First, that it was uniimely
under Section 1129(e). Second, even if considered timely, Debtor failed to meet
its burden of proof under Section 1121{e)(3).

According to Debtor's Plan, the Debtor’s primary creditors are the New
York State Department of Taxation and Finance ("NYS Tax”), the internal
Revenue Service (“IRS"), Colonial Glass, and Ford Motor Credit.” Debtor did not
iist Caterpillar, Utica Mutual, or the landlord as creditors in its Plan. Without a bar

date, it is extremely difficult for the Court to gauge who the creditors are that are

likely to be affected by the Pian, and, therefore, whether confirmation is likely.

* Although the “amended” affidavit of service on July 21, 2009 [dkt item 58], states that Debtor
served the Confirmation Deadiine Motion on “ali unsecured creditors,” it remains unclear whether it
included the creditors listed above, and these crediiors are not separately listed on the service list.
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Eurther, Debior's Plan is internally inconsistent. Debtor's Plan proposes in
Article V| to pay all of its secured, administrative, priority, and general unsecured
claims over five (5) years. However, Debtor's Plan proposes in Article |l to pay
the secured, administrative, and priority claims of NYS and RS in full on the
effective date of the Plan. This internal inconsistency had not been reconciled by
an amended pian.

Leaal Analysis

Debtor is a “small business debtor” within the meaning of Secfion
101(51D) of the Bankruptcy Code. in the 2005 amendments to the Bankruptcy
Code,* Congress added certain specific, time-sensitive provisions for small
business debtors seeking to confirm a plan or reorganization.® In Section
1121(e)(1}, the Code addresses the small business debtor’s fime to file a pian
and disclosure statement, by first providing that only the debtor may file a plan for
the first 180 days after the date of the order for relief, but that the debtor must file
a pian within 300 days. 11 U.S.C. § 1121(e)(1). Under Section 1121(e}(2), the
180-day exclusivity period may be extended for cause, but only to a date which is

no more than 300 days after the date of the order for relief.

* Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (‘BAPCPA”}, Pub.L. Ne.

109-8, 119 Stat. 23 (2005).

* The Bankruptcy Code and Rules also contain specific provisions governing approval of a

disclosure statement in & small business case. Under Section 1125(f), the Court may dispense with a
separate hearing on a disciosure statement by, inter afia, “finding that the plan itself provides adequate
information and that 2 separate disclosure statement is not necessary” (§ 1125(f)(1)}, or by conditionally
approving a disclosure statement “on application of a plan proponent,” subject to final approval in
conjunction with the hearing on confirmation of the plan. § 1125(f)(3); Fep. R. Bankr. Proc. 3017.1.
Adequacy of a small business disclosure statement is addressed in /nre J.O. Mfg,, Inc., No. 07-36751,
2008 WL 4533680 (Bankr. 3.D. Tex. Oct. 2, 2008).
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Regardiess of the date on which the pian is filed, the Court must confirm
an appropriate plan within forty-five (45) days after filing of the Plan, pursuant to
Section 1129(e}, which provides as follows:

in a small business case, the court shall confirm a plan that complies with

the applicable provisions of this title and that is filed in accordance with

section 1121(e){3) not later than 45 days after the plan is filed unless the

time for confirmation is extended in accordance with section 1121{e)3).
28 U.S.C. § 1129(e).

Moreover, Section 1121(e)(3) provides as follows:

(3) the time periods specified in paragraphs (1) and (2), and the time fixed

in section 1129( e} within which the plan shall be confirmed, may be

extended only if-
(A) the debior, after providing notice fo parties (including the United

States trustee), demonstrates by a preponderance of evidence that it is

more likely than not that the court will confirm a plan within in a reasonable

amount of time;

(B) a new deadline is imposed at the time the extension is granted; and

(C) the order extending the fime is signed before the existing deadline
has expired.

28 U.S.C. § 1121(e}3).

in AMAP, this Court noted that limited case law has developed interpretling
Section 1121{e}3), and, specifically, the evidence required for the Court to find
by “a preponderance of evidence that it is more likely than not that the court will
confirm a plan within in a reasonable amount of time.” AMAP, 403 B.R. at 247;
see also In re Save Our Springs (S.0.8.} Alliance, Inc., 388 B. R. 202, 229
(Bankr. W.D. Tex. 2008) (denying extension after a five-day confirmation trial).

As stated in AMAP, when the debtor fails {o appear for the hearing on the
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extension request or fails to submit any evidence in support of the motion, the
court should deny the request:

[Tlhe debtor failed to appear and also failed to file any documents in

support of such an extension. As a conseguence and as required by 11

U.S.C. § 1121(e}(3), no evidence meeting the preponderance standard

having been submitted, the court entered an Order denying extension of

confirmation deadiine -.
AMAP, 403 B.R. at 247 {citing In re Luther, No. 066-16303DK, 2007 WL 1063008
*2 (Bankr. D. Md. Mar. 22, 2007).

in this Court's view, and as stated in AMAP, the plain fanguage of Section
1121(e)(3) requires only that “the Court find by a preponderance of evidence that
it is more likely than not that the court will confirm a plan within a reasonable
amount of time, not necessarily the plan which is before the Court at the time of
hearing on the extension motion.” AMAP, 403 B.R. at 247 (emphasis in original}.
Further, as also staied in AMAP, “the debtor is not required to puton a
confirmation trial in order fo obtain an extension of fime to obtain confirmation.”
ld. at 248.

However, Debtor must provide sufficient evidence for the Court to make
the required findings. Congress intended that bankruptcy courts be more active
in “judicial oversight of small business bankruptcy cases, which often are the

least likely to reorganize successfully.” H. COMM. ON THE JUDICIARY, BANKRUPTCY

ABUSE PREVENTION AND CONSUMER PROTECTION ACT OF 2005, H. Rep. No. 109-
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31, pt. 1, at 92 {2005) (the “Report”). To obtain an extension, a debtor must
submit some evidence from which the Court can find that confirmation within a
reasonable amount of fime is likely. At the August 4, 2009, hearing, Debtor was
unable to state what progress, if any, it had made with either NYS Tax or the
RS.

This Court has fulfilled its function in this case by actively monitoring this
case, and by closely reviewing the evidence submitted by Debtor to support the
Confirmation Deadiine Motion.” Debtor failed to submit any evidence from which
the Court could determine that the Court will confirm a plan within a reasonable
amount of time. Unlike the debtor in AMAP, the Debtor in this case simply has
not acted with the diligence required in a small business case, nor demonstrated
that it has made progress such that confirmation within a reasonable amount of
time is likely. On that alternative basis, the Confirmation Deadline Mofion was

denied.

_ ® As cited in AMAP, in the Report, at page 18, Congress further stated as follows: *Most chapter
11 cases are filed by small business debtors. Although the Bankruptcy Code envisions that creditors
should play a major roie in the oversight of chapter 11 cases, this often does not eccur with respect to
smal business debfors. The main reason is that creditors in these smalier cases do not have claims large
enough to warrant the time and money to participate actively in these cases. The resulting fack of creditor
oversight creates a greater need for the United States trustee to monitor these cases closely.
Nevertheless, the monitoring of these debtors by United States trusiees varies throughout the nation.
Slenate Bill] 256 addresses the special problems presented by small business cases by instituting &
variety of time frames and enforcement mechanisms designed to weed out small business debtors who
are not likely fo reorganize. It also requires these cases to be more actively monitored by-United States
trustees and the bankruptcy courts.” AMAF, 403 B.R. at 248.

7 The Court also notes that it cannot ascertain if service was properly effected in accordance with
Section 1121(e}{3}A).
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The Motion to Reconsider Will Also Be Denied.

While not citing to any statute or rule, Debtor's Motion to Reconsider
should be and is treated under Rule 9023 of the Federal Rules of Bankruptcy
Procedure, which incorporates Rule 59 of the Federal Rules of Civil Procedure.
Generally, motions for reconsideration are not granted unless "the moving party
can point to controliing decisions or data that the court overlooked"—matters, in
other words, that might reasonably be expecied o alter the conclusion reached
by the court. Raffer v. Liddle, 288 Fed. Appx. 768, 769 (2d Cir. 2008)(citing
Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir.1995)). Further, to the
extent that facts stated by Debtor in the Motion to Reconsider are not in the
original record, neither this Court nor any reviewing court on appeal need
consider same. Motions to reconsider under Bankruptcy Rulé 9023, as motions
to reconsider under Federal Rule of Civil Procedure 59, “are not vehicles for
‘taking a second bite at the apple].]” Raffer, 288 Fed.Appx. at 769 (citing Sequa
Corp. v. GBJ Corp., 156 F.3d 136, 144 (2d Cir.1998)). Facts that are notin the
record of the original hearing cannot be said to be facts that the court
“overiooked.” Rafter, 288 Fed. Appx. at 769. In its Motion to Reconsider, Debtor
has pointed to no facts which were overlooked by this Court in denying the
Confirmation Deadline Motion.

As for controlling decisions, Debtor cites only to In re JMC OQutfitters Co.,
No, 08-314380-C, 2000 WL 2046043 (Bankr. W.D. Tex. May 25, 2009), as

authority that this Court may have overlooked. First, JMC Outfitters is not
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controlling precedent. Second, the court in JMC Ouffitters did not reach a
contrary conclusion on the statuiory contours of either Section 1129(e} or Section
1121(e)(3). The construction of the statute and the proper method of counting
the time periods for confirmation was not at issue in JMC Ouffitters. While Judge
Clark did comment on the demands imposed on a small business debfor to
comply with its statutory requirement to confirm a plan within 45 days afier the
pian is filed, he did not, as Debtor suggests, hold that the 45-day requirement
can be varied and exiended to 345 days just because the pian is filed before the
expiration of the 300-day deadline to file a small business ptan imposed by
Section 1121(e)2). Debtor has misread JMC Ouffitters, and therefore failed to
cite controlling contrary precedent.

Therefore, the Motion to Reconsider will also be denied.

ORDER
Based upon the foregoing, the Court has denied Debtor’'s Confirmation

Deadline Motion, and denies Debtor's Motion to Reconsider.

o o

Alan 8. Trust
United States Bankruptcy Judge

Dated: August 14, 2009
Central Islip, New York




UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

Inre: Case No. 10-75502-ast

Display Group, Inc. Chapter 11

MEMORANDUM OPINION OGN DEBTOR’S FAILURE TO MAKE
A SMALL BUSINESS DESIGNATION

Pending before the Court in the above referenced chapter 11 case is a motion filed by the
United States Trustee (“UST”) requesting, pursuant to Rule 1Q20(b) of the Federal Rules of
Bankruptcy Procedure, that this Court determine that Debtor, Display Group, Inc. (“Debtor”), is a
small business debtor as defined under Section 101(51D) of the Bankruptcy Code, and objecting
to Debtor’s failure to designate this case as a small business case under Section 101(51C)
(*Motion”). [dkt item 15] Debtor did not file a response to the Motion.

On October 20, 2010, the Court held a hearing on the Motion (“Hearing™). At the hearing,
Debtor stated that it did not object to its designation as a small business debtor and this case as a
small business case, but asked that the deadlines appiicabke in a small business case take effect as
of the date of the designation as a small business case, réther than as of the petition date. This
Court took under submission the impact,of the deadlines applicable in as small business case
where a debtor initially fails to designate itself as al_small‘lbusipess debtor but is [ater designated as
such by the Court. For the reasons stated: herein, this Court concludes that the deadlines

applicable in a small business case take effect as of the petition date.
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Procedural History

On July 15, 2010, Debtor filed a"voiunta.r};:ﬁétitiéﬁ under Chapter 11 of the Bankruptcy

Code' (the “Petition™). [dkt item 1]
iod S
On September 14, 2010, the UST filed the Motion. [dkt item 15]
On October 20, 2010, the Court held the Hearing on the Motion. The Court took the

matter outlined above under submission.

Factnal Background

On the Petition, Debtor checked the box that states “Debtor is not a small business debtor
as defined in 11 U.S.C. § 101(51D).” [dkt item 1]> Also on the Petition, Debtor lists total assets of
$141,600.00 and total debts of $349,866.03. Included in these debts are unsecured priority claims
totaling $194,512.35, which consists Qf_.$183,1 ] 14.()_0.0We§ to the Internal Revenue Service
(“IRS™), and $11,401.35 owed to the New Yo.rk.Sta:t.en:: ’D{é}i;al'tlnellt of Taxation and Finance. The
only assets listed by Debtor is vanous personal property §et out on Schedule B; no real property is
listed on Schedule A, and no creditors holdmg Secured cIazms are listed on Schedule D.

On August 19, 2010, the Court entered an Order authorizing the retention of Macco &
Stern, LLP, as counsel for the Debtor (“Counsel™). [dkt item 10]

On August 20, 2010, the UST conducted the meeting of creditors pursuant to Section 341

of the Bankruptcy Code, and thereafter electronically docketed a statement that it was unable to

! Throughout this Memorandum Opinion, all statutory refe;*ences to the Bankruptey Code are under Title 11
of the United States Code, §§ 101-1532, unless otherwise indicated,

? The voluniary petition, which is Official Bankruptcy Form B1 as promulgated by the Administrative
Office of the United States Courts and prescribed by the Judicial Copference of the United States, has a section in
which chapter 11 debtors must check that either “Debtor is 2 small' business debtor as defined in 11 U.8.C. §
101(51D)” or “Debtor is not a small business debtor as def'ned m 1 1 u. S C § 101{51D).” See also FED. R. BANKR.
P. 9009, Here, Debtor checked the “is not” hox. ‘ i
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appoint a Committee of Unsecured Creditors pursuant to 11 U.S.C. § 1102(a).

On August 25, 2010, the Court entered an order establishing November 5, 2010, as the last
day to file proofs of claims against Debtor. [dkt item 12]

On September 14, 2010, the UST filed the instant Motion. [dkt item 15]

On October 20, 2010, a stipulation regarding the use of cash collateral andradequate
protection between Debior, the Internal Revenue Service, and the UST was so ordered by the
Court. [dkt item 19] . R

On October 20, 2010, the Court h_e}d the Héariné ion thé Motion. Counsel appeared for
Debtor and the UST. Because Debtoi; é’ﬁgﬁressiy did not object to the Motion, no evidence was
taken. |

Legal Analysis
The Mechanics of the Small Business Designation Under Rule 1020 and Objection Thereto

Section 101(51D) of the Bankruptcy Code deﬁnes a small business debtor, in pertinent
parts, as “a person engaged in commercial or business activities . . . that has aggregate
noncontingent lquidated secured and unsecured debts aé of the date of the petition . . . in an
amount not more than $2,190,000 . .. fo;' a case i]} which the United States trustee has not
appointed under section 1102(a)(1) a E‘ioinmitteé of ﬁﬁ’seq{ﬁredbreditors or where the court has
determined that the committee of unsecured credito'rg; is.ni__ot SEL%ﬁ"]ciently active and representative
to provide effective oversight of the debé;qr [.]7 11 USC .§ 101(531D).

Rule 1020(a) governs the procedure for a debtor to designate itself as a small business
debtor, and provides that “In a voluntary chapter 11 case, the debtor shall state in the petition

whether the debtor is a small business debtor.” FED. R. BANK. P. 1020(a); see also In re CCT

Commce 'ns, Inc., 420 B.R. 160, 173 (Bankr. S.D.N.Y. 2009); In re Save Our Springs (5.0.5.)
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Alliance, Inc., 393 B.R. 452 (Bankr. WD Tex.2q08). ‘Rule 1020(b) authorizes the UST ora
party-in-interest to ohject to Debtor’s st.atement &éﬂ.to Wh‘{e;ther it is a small business or not no later
than thirty (30) days after the conclusion:of the Sec';ti'zon 341 'm!ee‘zing.3 FED. R. BANK. P. 1020(b).
Because of the nature of the small busmf;ss case, howévér’, as further discussed infira, Rule
1020(c) provides that if a creditors committee has been appointed under Section 1102(a}(1), “the

case shall proceed as a small business case only if, and from the time when, the court enters an

order determining that the committee has not been sufficiently active and representative to

3 {a) Small business debtor designation

In a voluntary chapter 11 case, the debtor shall state in the petition whether the debtor is a small
business debtor. In an involuntary chapter 11 case, the debtor shall file within 14 days afier entry of
the order for relief a statement as to whether the debtor is a small business debtor, Except as provided
in subdivision (c}, the status of the case as a small busmcss case shall be in accordance with the
debtor’s statement under this subdivision, unless and unt;l the court enters an order finding that the
debtor's statement is incorrect. o

i

{b} Objecting Lo designation o

Lxcept as provided in subdivision (c‘);"‘the United‘_'Sta"tesft;ustee or a party in interest may file an
objection to the debtor's statement undér subdivision {a) no later than 30 days after the conclusion of
the meeting of ereditors held under § 347(a) of the Code, or within 30 days after any amendment to
the statement, whichever is later.

{¢) Appointment of commitiee of unsecured creditors

If a committee of unsecured creditors has been appointed under § 1102(a)(1), the case shall proceed
as a small business case only if, and from the time when, the court enters an order determining that
the committee has not been sufficiently active and representative (o provide effective oversight of the
debtor and that the debtor satisfies all the other requirements for being a small business, A request for
a determination under this subdivision may be filed by the United States trustee or a party in interest
only within a reasonable time after the fajlure of the commitiee to be sufficiently active and
representative. The debtor may file a request for a determination at any time as to whether the
comumittee has been sufficiently active and representative.

(d) Procedure for objection or determination

Any objection or request for a determination under this rule shall be governed by Rule $014 and
served on: the debtor; the debtor's attorney; the United Stales trustee; the frustee; any commitiee
appointed under § 1102 or its authorizéd agent, of; if nd committee of unsecured creditors has been
appointed under § 1102, the creditors mcluded on the Elst ﬁ ed under Rule 1007(d); and any other
entity as the court direots.

FED. R. BANK. P. 1020,
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provide effective oversight of the debtor and that the debtor satisfies all the other requirements for
being a small business.” FED. R, BANK, P. 1020(¢).

Debtor’s Section 341 meeting was held and concluded on August 20, 2010. The UST was
unable to appoint a creditors committee in this case.

On September 14, 2010, the UST timely ijected to Debtor’s designation as not being a
small business. See FED. R. BANK, P, 1020(%)). G ’
Legislative History of the Small Business Deszgnario;v |

Prior to the enactment of the Eanii%ruptcy Albﬁe lfi:evelltion and Consumer Protection Act
of 2005 (“BAPCPA"), debtors which ha:a certain financial attributes could elect to be treated as a
small business. Compare 11 U.S.C. § 1121(e) (2004) (establishing deadlines “[i]n a case in
which the debtor is a small business and elects to be considered a small business” (emphasis
supplied)y with 11 U.S.C. § 1121(c)(2010)(deleting reference to a small business debtor’s
“clection™). Moreover, BAPCPA amended certain d_e'ﬁllitions within the Bankruptcy Code
related to a small business debtor.! See 1 re Roots Rents, Inc., 420 B.R. 28, 34-35 {Bankr. D.
Idaho 2009)(citing Hon. Thomas E. Carlson & Jennifer Frasier Hayes, The Small Business
Provisions of the 2005 Bankvuptcy Amendments, 79 AMBANKR. LJ. 645, 679 (2005) (“The most
important change in the definition of ‘small business}"De;b.tor is the small business treatment is no
longer elective. The cost-and-delay redtgiétion,provi's‘i‘q'ns‘{'fgre now mandatory for all Chapter 11
debtors who satisfy the debt and type~0f;susiness limitations of §101(51D).™).

Most significantly, Rule 1020 of the Federal Rules of Bankruptcy Procedure, which

* The BAPCPA amendments replaced Section 101(51C), which defined a small business debtor, “with a
definition of a small business case” which is “a case filed under chapter 11 of this title in which the debtor is a small
business debtor.” 11 U.S.C. § 101(51C)2610}. A small business debtor is now defined by Section 101(5112). 11
US.C, § 101(51D)(2010); Hon. Thomas E. Carlson & Jennifer Frasier Hayes, The Small Business Provisions of the
2005 Bankruptcy Amendments, 79 AM. BANKR. L.J. 643, 679 (2003).
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formerly provided for the election of a debtor to be"treategd as a small business, was amended by
Interim Rule 1020, clarifying that a s:ﬁéf!}- business gldéﬁto'f“no longer has discretion to proceed or
not proceed as a “small business debtor.” The Advisory Committee Notes to the 2008
amendments to Rule 1020 of the Federal Rules of Bankruptcy Procedure state that “[Ulnder the
Code, as amended in 2003, there are no longer any provisions permitting or requiring a small
business debtor to elect to be treated as a small business. Therefore, the election provisions in the
rule are eliminated.” FED. R. BANK. P. 1020 advisory committee’s note; see also In re Roots Rent,
420 B.R. at 35 n.10. Interim Rule 1020 became pérmanently effective on December 1, 2008.
Further, Congress intended that bankruptcy courts be more active in “judicial oversight of
smatl business bankruptcy cases, which often aré fHe least likely to reorganize successfully,” H,
COMM. ON THE JUDICIARY, BANKRUPTCY ARUSE PRFVENTION AND CONSUMER PROTECTION ACT
OF 2005, H. Rep. No. 106-31, pt. 1, a;9%(2005} (the “Report”).” Héwever, Congress also
provided under Section 101(51D) that a case which may otherwise qualify as a small business
case but in which a creditors committee has been sufficiently active and representative to provide
effective oversight of the debtor need not be designated as a small business case. Presumably,

this is because the committee would be providing the oversight that the UST and/or the court

> As cited in /n re AMAP Sales & Collision, Inc., in the Report, at page 19, Congress further stated as
foliows:

Most chapter 11 cases are filed by small business debtors. Although the Bankruptcy Code envisions
that creditors should play a major role in the oversight of chapter 11 cases, this often does not oceur
with respect to small business debtors. The main reason is that creditors in these smaller cases do not
kave claims large enough to warrant the time and:-money {p participate actively in these cases, The
resuiting lack of creditor oversight creates a greater need for the United States trustee to monitor these
cases closely. Nevertheless, the monitoring of these debtors by United States trustees varies
throughout the nation. S[enate Bill] 256 addresses the special problems presented by small business
cases by instituting a variety of time frames and enforcement mechanisms designed to weed out small
business debtors who are not llke}y igireorganize. it alsmcquxrcs these cases to be more actively
monitored by United States frustees and the bankruptey courts.

“Inre AMAP Sales & Caollision, Inc., 403 B.R. 244, 248 (Bankr. E.DN.Y.2009)
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might otherwise provide, thus reducing the need for the type of additional reporting and meeting
otherwise required of a small business debtor, which is ‘fpi‘ther discussed infra.
Deadlines Triggered By the Small Business Designation |

This Court has previously written on the deadlines imposed upon the small business
debtor. See, e.g., In re Darby Gen. Cc;n;;'acting, 4 IOBRWBG (Bankr. E.D.N.Y, 2009); AMAP,
403 B.R. 244. Judge Bernstein of the United Stateé’.Baﬁi%fuptéy Court for the Southern District of
New York and Judge Gargofta of the Umted Sté.te§ B‘anié;uptc‘;y Court for the Western District of
Texas have also written on this issue. See CCT Comme 'ns, Inc., 420 B.R. 160; 5.0.5., 393 BR.
452 (providing extensive analysis of the timing mechanics and other important issues affecting
confirmation in a small business case.).

In sum, Section I 121 (e} 1) addresses the small business debtor’s time to file a plan
and disclosure statement by first providing that only.the debtor may file a plan for the first 180
days after the date of the order for relief, but that the debtor must file a plan within 300 days. 11
U.S.C. § 1121(e)(1). Under Section 1121(e)(2), t}}g 180—'day exclusivity period may be extended
for cause and prior to its expiration, but Bn]y to a datewhfch iS. no more than 300 days after the
date of the order for relief. 11 U.S.C. § 1121(e)(2), -. Regardless of the date on which the plan is
filed, however, the court must confirm a;ml appmprigte’pléi_} within 45 days after filing of the Plan,
pursuant to Section 1129(e), unless such deadline is extended for cause prior to its expiry.® 11

U.S.C. § 1129(e).

% The section provides as follows:

In a small business case, the court shall confirm a plan that complies with
the applicable provisions of this title and that is filed in accordance with
section 1121(e)(3) not later than 45 days after the plan is filed unless the
time for confirmation is extended in accordance with section 1121(e)}{3).

11 U.S.C. § 1129(e).
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Additional Requirements Triggered By the Small Buszness Designation

In addition to specific confirmation deadlines, a small business debtor is subject to the
reporting and meeting requirements established under Section 1116, See 11 US.C. § 1116. By
way of example, a small business debtor must file “its most recent balance sheet, statement of
operations, cash-flow statement, and Federal income tax return[.]” 11 U.S.C. § 1116(1)(A).
Moreover, the small business debtor’s senior managemept personnel and counsel must attend all
meetings scheduled by the court or the UST, and the debtor must maintain any required
insurance, remain current on its tax obligations, and aliow the UST or a designee access to its
premises, books and records upon reasonable not_iée.‘ Id § 1116 (2)-(7).

Benefits of Waiver of a Separate Disclosure Statement, Cpndi;ional Approval of Disclosure
Statement and Combined Hearing on Approval of a Disclosure Statement and Plan Confirmation

One benetit provided a small business debtor is the ability to obtain a waiver of the filing
of a separate disclosure statement, or obtain conditional approval of its disclosure statement, even
ex parte, and to have a combined hearing on final approval of its disclosure statement and

confirmation of its Plan. See 11 U.S.C. § 1125(D(3);” FED. R. BANK, P. 3017.1.

7 Notwithstanding subsection (b}, in a small business case--

(1} the court may determine that the plan itself préwidcs adequate information and
that a separate disclosure statement is not necessdry;

(2) the court may approve a disclosure statement submitted on standard forms
approved by the court or adopted under section 2075 of title 28; and

(3)(A) the court may conditionally approve a dlsciosure statermnent subject to finaf
approval after notice and a hearing; S

(B) acceptances and rejections of a plan may be solicited based on a conditionally
approved disclosure statement if the debtor prowdes adequate information to each
holder of a claim or interest that is solicited; but a conditionally approved disclosure
statement shall be mailed net»iater than 25 days before the date of the hearing on
confirmation of the plan; andh’

(C) the hearing on the disclosure statement may be combined with the hearing on
confirmation of a plan.
11 U.S.C § 1125(0).
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When the Applicable Deadlines and Reporting Requireménts Begin to Run

As noted, Rule 1020(a), appﬁicable to cases filed as of December 1, 2008, requires that a
chapter 11 debtor “shall state in the petition whether the debtor is a small business.” FED.R.
BANK, P. 1020(a). Ifa debtor’s ﬁnanma attributes fall v‘;lthm those circumscribed by Section
101(51D)(A), but the debtor fails to properly demgnate 1tself in the petition, Rule 1020(a)
provides that “a small business case sha]l be in accordance with the debtor’s statement under this
subdivision, unless and until the court énters an order finding that the debtor’s statement is
incorrect . . ..” FED. R.BANK. P. 1020(a}. The remaining issue, then, is when a debtor designated
by the court as a small business debtor is subject to the associated reporting requirements,
meetings, timing provisions, and deadlines specifically applicable to the small business debtor,

When the applicable deadlines, reporting, and remaining requirements begin to run is an
issue of statutory and rule construction, This Court must apply the guiding principles of statutory
construction to the Bankruptey Code, starting with the language of the statute. “[Wlhen the
statute’s language is plain, the sole function of thé .c._:oﬁ.rt§i+at{l¢ast where the disposition required
by the text is not absurd—is to enforce iPaccording tg;‘it;;;tem;s.” Lémie v, United Siates Tr., 540
U.S. 526, 534 (2004). To determine if 'gi%:%tatute’s ]éngua'g'e is‘plain, the Court must look to “the
language itself, the specific context in which that language is used, and the broader context of the
statute as a whole.” Robinson v. Shell Oil Co., 519 U.8. 337, 341(1997).

Here, Congress in the Bankruptcy Code did not differentiate between deadlines for cases
initially filed as small business cases and those determined to be such. The exclusivity period in
Section 1121(e)(1} and the outside deadline for debtor to file a plan in Section 1121(e)(1) are
expressly stated as running from the order for relief, which is the petition date in a voluntary case.

11 U.S.C. § 1121(e)(1), (2). Similarly, the reporting requirements under Section 1116, when
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specifying a deadline by which the debtor must act, also ‘.:r:éfer to the date of the order for relief,
See 11 U.S.C. § 1116(1), (3).

Further, while Rule 1020(a)} states that the “status of the case as a small business case shall
be in accordance with the debtor’s statement under this subdivision, unless and until the court
enters an order finding that the debtor’s statement is incorrect,” neither the Bankruptcy Rules nor
the Bankruptcy Code provides for an extension of the established Code deadlines which expressly
run from the order for relief. Had Congress intended that the applicable deadlines for a debtor
which improperly does not designate itself as a small business debtor run from the later of the
order for relief or the date of designation by the céurt, Congress would have so provided.®

Further, the designation is not jurisdictional. "The Federal Bankruptcy Rules are clear that
a debtor which possesses the ﬁnanoiafll &;t{iﬂibutes that fali““:.within those circumscribed by Section
101(51D)(A) for a small business debtor and for which no committee is appointed, but does not
designate itself as a small business debtor, and is never designated a small business debtor by the
court, may proceed through the case as a non-small business debtor. Rule 1020(b) establishes a
specific deadline to object to debtor designation or non-designation at “no later than 30 days after

the conclusion of the meeting of creditors held under § 341(a) of the Code, or within 30 days after

¥ The Court also notes that under the Rules Enabling Act,’a Federal Rule of Bankruptcy Procedure, i.e., the
clection for designation as a small business debtor under Rulé 1024(g), should not “modify any substantive right™
granted by the “order for relief” which appears in the statute. See 28.U.S.C. § 2072, see also Shady Grove
Orthopedic Assocs., PA v. Allstate Ins. Co, 130 8.Ct. 1431, 1442 (2010), However, this Court need not and does not
reach the issue of an improperly non-designated case under Rule 1020(c) in which a creditors committee has been
appointed, as to which Rule 1020(c) expressly states that the case “shall proceed as a small business case only if,
and from the time when, the court enters an Sitder determihing that the committee has not been suf ficiently active
and representative to provide effective oversight of the debtor....” FED. R. BANK. P. 102G (c)emphasis supplied). The
clause “from the time when™ in Rule 1020(¢) does not appear in Rule 1020(a), which addresses improperly non-
designated cases which shall proceed “in accordance with the debtor’s statement under this subdivision, unless and
until the court enters an order finding that the debtor's statement is incorrect.” FED. R. BANK. P. 1020(a) (emphasis
supplied).
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any amendment to the statement, whichever is later.” Absent timely objection, the case proceeds
as a non-small business debtor case.

Further, it is clear that a debto’%i which obtams -:E;efl.f’l’;ﬁt_;;*fr01n designation as a small
business debtor may be judicially cstopped to later: attempt to'de- -designate itself. See CCT
Comme 'ns, Inc., 420 B.R, 160; SOS 393 B.R. 452, ‘uj 2

Thus, in this case, Debtor’s dead.iines run from July 15, 2010, the petition date, not the

date of this decision or the order hereon.

?  This Court needs not and does not reach the issue of a case in which an objection to a non-designation

is filed after the deadline to file a plan under Section 1121(e)(2) has expired. If the Section 341 meeting has not
been concluded within 270 days after the petition dale, the Rule 1020(b) deadline to object, which runs 30 days after
the conclusion of the meeting of creditors, would not have rua bcfore a qmaH business debtor’s 300 day deadiine to
file a plan.
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Conclusion
Debtor’s designation was incorrect, Debtor is a small business debtor and this case isa
small business case. All deadlines which run from the petition date or the order for relief all run

from July 15, 2010. An order consistent herewith shall issue.

Alan S. Trust
United States Bankruptcy Judge

Dated: November 16, 2010
Central Islip, New York
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UNITED STATES BANKRUPTCY COURT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

- —— - . X
in re: ‘ -
AMAP SALES & COLLISION, INC., o Chapter 11 Case
d/b/a AMAP COLLISION, No. 08-71853 (AST)
Debtor.
----- X

MEMORANDUM OPINION AND ORDER EXTENDING DEBTOR’S TIME
TO CONFIRM A PLAN OF REORGANIZATION

APPEARANCES:

Larry [. Glick, Esg.

1500 Miami Center

201 &. Biscayne Boulevard
Miami, FL 33131

Tel: (305) 379-9180

United States Trustee

Diana G. Adams

Stan Yang :

Office of the United States Truste

The Alfonse M. Damato U.S. Courthouse .
560 Federal Plaza - Room 560

Central Islip, NY 11722-4437

Issues Before the Court and Summary of Ruling

Debtor, AMAP Sales & Collision, Inc. ("AMAP” or “Debtor"), has filed a
Motion (the “Motion”) seeking an Order extending its time to obtain confirmation
of its plan of reorganization (the “Plan”). The Motion is brought pursuant to
Sections 1121(e)(3) and 1129(e) of the Bankruptcy Code. Debtor seeks an
extension of time to confirm a plan of reorganization until December 31, 2009,

without prejudice to seeking further extensions of time. For the reasons herein,



the Motion is granted.
Jurisdiction
This Court has jurisdiction over this core proceeding pursuant to 28 U.S.C.
§§ 157(b}(2)(A)and (L), and 1334(b), and the Standing Order of Reference in

effect in the Eastern District of New York,

Findings of Fact and Conclusions of L.aw
The Court makes the following findings of fact and conclusions of law, in
accordance with Rule 7052 of the Federal Rules of Bankruptcy Procedure.

Procedural History

Debtor filed a petition for relief under Chapter 11 with this Court on April
15, 2008 (the “Petition Date”). Debtor made a timely election {o be treated as a
“small business debtor” within the meaning of Section 101(51D) of the
Bankruptcy Code. The election was made as a part of debtor’s voluntary
petition. [dkt item 1] |

Debtor timely filed its small business Plan and small business Disclosure
Statement on February 9, 2009. [dkt Etemg 38, 39]

Debtor filed the Motion '.on' Febfuari 20, 2009 [dkt item 41} Notice of the
Motion was properly given to all scheduled ;req_jtors_, all creditors filing proofs of
claim, all parties filing a notice q‘fjli_é_appearan(;:,e irg_this case, and the United States
Trustee (the "US Trustee™). ”

Debtor filed an Affidavit of Michelle E. Espey in support of the Motion on
March 8, 2009 (the “Espey Affidavit’). [dkt item 43]

A hearing was held on the Motion on March 6, 2009. The hearing was

2



attended by Debtor, through Ets principai '_:Nicolas Cosmo (“Cosmo”), and its
counsel, as well as by the US Trustee. Nog objecnon was filed to the Motion.
Also, no opposition was expressed against the Mot:on at the hearing. Cosmo
testified in support of the Motion. |

The Debtor's primary creditor is the New York State Department of
Taxation and Finance ("NYS Tax"). Debtor's Plan proposes, inter alia, to pay
NYS Tax over five (5) years. Debtor's obligation to NYS Tax is unliquidated and
is the subject of an audit being conducted by NYS Tax. Debtor testified that it
will, if necessary, supplement its operating revenues with non-debtor sources of
cash.

To better assess the Pian s feaSIblIlty; the Court directed that Debtor
supplement its evidence in support of its Motion With projections setting out the
Debtor's anticipated profits and Josses and sources and uses of cash to make
the projected payments to creditors mciudmg NYS Tax. Debtor timely filed these
projections on March 19, 2009 (the "Projections’). [dkt item 47]

Legal Analysis

Debtor is a “small business debtor” within the meaning of Section
101(51D) of the Bankruptcy Code. In the 2005 amendments to the Bankruptcy

Code," Congress added certain specific, time-sensitive provisions for small

i ;

! Bankruptcy Abuse Prevention and Consumer Protectson Act of 2005 ("BAPCPA™), Pub.L. No.
109-8, 119 Stat. 23 (2005). :



business debtors seeking to confirm a plan or reorganization.? In Section
1121(e}(1), the Code addresses the small business debtor’s time to file a plan
and disclosure statement, by first providing that only the debtor may file a plan for
the first one hundred and eighty (180) days after the date of the order for relief,
but that the debtor must file a plan within three hundred (300) days. Under
Section 1121(e)(2), the 180-day exclusivity period may be extended for cause,
but only to a date which is no more than 300 days after the date of the order for
relief.

Regardless of the date‘o_rlwhich the piarjfis fi.ied, the Court must confirm
an appropriate plan within forty-fE‘Ve (45) dayé aﬁer filing, pursuant to Section
1129(e}, which provides as follows:

liln a small business case, the court shall confirm a plan that complies with

the applicable provisions of this title and that is filed in accordance with

section 1121(e)(3) not later than 45 days after the plan is filed unless the

time for confirmation is extended in accordance with section 1121(e)(3).
28 U.S.C. §1129(e).

Moreover, Section 1121(e)(3) provides a:é follows:

(3) the time periods specified in paragraphs (1) and (2), and the time fixed

in section 1129( e) WIthtn whlch the pEan shali be confirmed, may be

extended only if-

(A) the debtor, after providing notice to parties (including the United

g

? The Bankruptcy Code and Rules also contam specific provisions governing approval of a
disclosure statement in a small business case. Under Section 1125(f), the Court may dispense with a
separate hearing on a disclosure statement by, infer alia, “finding that the plan itself provides adequate
information and that a separate disclosure statement is not necessary (§ 1125(f1)), or by conditionally
approving a disciosure statement “on application of a plan proponent,” subject to final approvat in
conjunction with the hearing on confirmation of the plan. § 1125(f)(3); Bankruptcy Rule 3017.1. Adequacy
of a small business disclosure statement is addressed in In re J.D. Mfg., Inc., No. 07-38751, 2008 WL
4533680 (Bankr. S.D. Tex. Octo. 2, 2008),



States trustee), demonstrates by a prepénderance of evidence that it is
more likely than not that the court will conf‘rm a plan within in a reasonable
amount of time; b 3

(B) a new deadline is imposed at the time the extension is granted; and

(C) the order extending the time is 'si'gnéd before the existing deadline
has expired.

28 U.S.C. §1121(e)3).

Limited case law has developed interpreting Section 1121(e)(3), and,
specifically, the evidence required for the Court to find by “a preponderance of
evidence that it is more likely than not that the court will confirm a plan within in a
reasonable amount of time.” In certain circumstances, the Court has denied the

request, such as in /n re Safeguard-RX, Inc., Slipcopy, No. 08-31552-H3-11,

.....

The plan as proposed does not address’ resolution of the disputes
between Debtor and its landiord. The disclosure statement filed in the
instant case lacks any indication of any sort of financial planning on the
part of Debtor for its existence as a reorganized Debtor post-confirmation,
other than a hope that Debtor will be able o resolve its difference with its
landlord andfor move to a new location. In a small business case, the
Debtor and Debtor's counsel must move expeditiously to ensure that the
deadlines under the Bankruptcy Code are met. The court concludes that
the instant motion should be denied.

in re Safeguard-RX, Inc., 2009 WL 249767 at *2.

In a case involving a hearing on confirmation combined with an extension
request, after a lengthy trial and in an exhaustive analysis, Judge Gargotta of the
Austin, Texas, bankruptcy court denied the extension request:

However, as explained 't:n‘;':detail betow a%?ér considering all of {he evidence

presented during the entire five-day heaﬂng the Court finds that the

Debtor failed to prowde suft‘c;ent ewdence that confrmatlon of the First
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Amended Plan is more likely than not, given the Court's ruling that
confirmation of that Plan is denied. Accordingly, to that extent the Motion
to Extend Time will be denied.
In re Save Our Springs (S.0.S.) Aﬂiance,‘fnc., 388 B. R. 202, 229 (Bankr. W.D.
Tex. 2008).

Furthermore, where the debtor fasls to appear for the hearing on the
extension request or fails to submat any evrdence in: support of the motion, the
court should deny the request

[Tlhe debtor failed to a’ppear and also failed to file any documents in

support of such an extension. As a consequence and as required by 11

U.S.C. § 1121(e)(3), no evidence meeting the preponderance standard

having been submitted, the court entered an Order denying extension of

confirmation deadline [-}.
In re Luther, No. 066-16303DK, 2007 WL 1063008 *2 (Bankr. D. Md. Mar. 22,
2007).

In this Court’s view, the piéin language of Section 1121(e)(3) requires the
Court find by a preponderance of evidence that it is more likely than not that the
court will confirm a plan wrthm a reasonabla an?ount of time, not necessarily the
ptan which is before the Court at the tlme_lof hearmg on the extension motion.
Certainly, small business debtors should have the flexibility to modify their plans
pursuant to Section 1127, as crrcumstances cf the dynamic chapter 11 process
allow or dictate. Further, while this Court agrees that a small business debtor
and counsel must move expeditiously, circumstances outside the control of the
debtor and counsel can, as is occcurring in this case, make adherence to the
unextended deadlines extremely difficult or even impossibie.

Finally, as with a motion to approve a compromise of controversies, where
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the debtor or trustee is not required to put:oh a:_‘ﬂ“mizn:i trial” demonstrating the
strengths and weaknesses of the claims being dompromised, the debtor is not
required to put on a confirmation trial in order to obtain an extension of time to
obtain confirmation. It is well settled that “bankruptcy courts in this circuit may
only approve a proposed setilement after an independent determination that it
does not fall below the lowest point in the range of reasonableness.’”
Resolution Trust Corp. v. Best Prods. Co. (/n re-Best Prods. Co.), 177 B.R. 791
(S.D.N.Y.1998), affd, 68 F.3d 26 (2d Cir.1995); In re Stanwich Fin. Servs. Corp.,
377 B.R. 432, 436 (Bankr. D. Conn. 2007); in re Raytech Corp., 261 B.R. 350,
360 (Bankr. D. Conn. 2001). In érder tdrﬁék_e such a determination, the court
must evaluate "the fairess of the terms of :tﬁeépmgromise” and “form an
educated estimate of the com;saié;xity, expense, and likely duration of [any
unsettled] litigation, the possible difficulties of cqliecting any judgment which
might be obtained, and all other factors relevant to a fair and full assessment of
the wisdom of the proposed compromise.” Protective Comm. for Indep.
Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 360 U.S. 414, 424-25
(1968). “in applying that standard the bankruptqy court does not need to conduct
a 'mini trial’ of the merits of the claims underlying the controversy being settled.”
Raytech, 261 B.R. at 360 (citing In re WT Gra_nt Co., 699 F.2d 599, 608 (2d Cir.
1983)). | | ;.;:

To require the Court to conduct a trjliai" or"}i;.con}ﬁrmation in order for a debtor
to obtain an extension of time"u‘?iéer Section 1 151 (e}(3) would seem fo be at
cross purposes with the smatl :bt;siness sections, which provide methods to
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streamline the efficiency and reduce the costs of the Chapter 11 process for
small businesses, while at the same time increasing judicial oversight of the
process. Prior to enacting BAPCPA, Congress stated: “With respect to business
bankruptcy, S. 256 includes several significant ;provisions intended to heighten
administrative scrutiny and judicial oversig‘:h’é of'?smal"! business bankruptcy cases,
which often are the least likely tgf'"reorgani-‘zé sdécessfuliy." Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, Report of the Committee on
the Judiciary, House of Representafives, House Report No. 109-31, Pt. 1, 109th
Cong, 1st Session 92 (2005} (the "Report”).
in that Report, Congress further stated as follows:
Most chapter 11 cases are filed by small business debtors. Although the
Bankruptcy Code envisions that creditors should play a major role in the
oversight of chapter 11 cases, this often does not occur with respect to
small business debtors. The main reason is that creditors in these smaller
cases do not have claims large enough to warrant the time and money to
participate actively in these cases: The resulting lack of creditor oversight
creates a greater need for the United States trustee to monitor these
cases closely. Nevertheless, the monitoring of these debtors by United
States trustees varies throughout the nation.:S. 256 addresses the special
problems presented by small businesscases by instituting a variety of
time frames and enforcement mechanlsms designed to weed out small
business debtors who are not likely to reorganize. It also requires these
cases to be more actively monitored by United States trustees and the
bankruptcy courts.
Report, p. 19.
In this case, the US Trustee served the role Congress intended by
participating in the hearing on the Motion and expressing its lack of opposition to
the extension. The Court has fulfilled its function by closely reviewing the

evidence submitted by Debtor.




Thus, aithough a debtor seeking the Section 1121(e)(3) extension of time
must put on evidence from which the Court can determine whether the Court will
confirm a plan within in a reasonable amount of time, the Court need not conduct
a trial on confirmation.

In this case, Debtor is in the business of-auto and truck collision repair and
painting, and is one of the few aute body shops on Long Island that is equipped
to handle fleet accounts. Cosmo has been the president of the Debtor for
approximately thirty (30) years. Debtor has twélve full-time employees and
approximately five independent gontractorﬁs.. '

During its most recent yeé;r of ‘operatiéné,' Debtor generated gross
revenues in excess of $1,600,000. Within the last six months, Debtor's business
has expanded to include the painting of aircraft. Moreover, _Debtor has operated
profitably since the filing of its chapter 11 petition, and its monthly operating
reports reflect post-petition operating income through January 2009 in an amount
in excess of $80,000, after payment of statutoryl fees to the US Trustee.

Although it was operating profitably, Debtor filed for Chapter 11 relief
because of a dispute with NYS Tax regarding unpaid sales tax. Prior to filing,
Debtor and NYS Tax tentatively agreéd tb an_ foer in compromise {o settle the
sales tax claim {the "Offer in Compromise”). However, this Offer in Compromise
was deemed withdrawn by NYS;;I‘ax uponj:‘izts sybsequent commencement of a
sales tax audit of Debtor for the..beriod from March 2004 through February 2007
(the “Audit’).

The Audit has continued post-petition and remains pending. Debtor has
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provided NYS Tax with more than 6,000 pages of documents in connection with

f.

the Audit. _

On February 9, 2009, Det_:_?tor timeiy.ﬁ_lecifuﬁts p;roposed Plan and an
accompanying disclosure stat'ér;h.ént (the ":Disciatﬁ:sure Statement”). The Plan
proposes fo pay NYS Tax’'s secured and priority claims in full within five years
after the effective date of the Plan (the “Effective Date”), with interest at 2.5
percent.

The Plan proposes to pay general unsecured creditors in full, without
interest, within six years after the Effective Date.

Debtor proposes that the funding for the Plan come from three sources:
(a) cash on hand as of the Effective Date; (b) cash generated by future
operations; and (¢) funds contributed by Cos_mcj‘-"_or entities or persons related to
Cosmo. ’ .

Debtor presently has on hand in exc‘:e_'ss‘?qf $30,000, which is available to
fund payments required under the Plan. |

Potential non-debtor sources funding for the Plan include: (a) a mortgage
loan to be secured by the building housing Debtor’s operations, which building is
owned by a company controlled by Cosmo; (b} a mortgage loan to be secured by
Cosmo's personal residence; and (c) a reverse mortgage loan to be secured by
the residence of Cosmo’s mother. .'

The Court requested the Projeqtions largely due to the fact that the
Disclosure Statement does not identify the amoéynt of NYS Tax's ciaim to be paid
under the Plan. NYS Tax has filed a claim agajﬁét Debtor in the aggregate
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amount of $1,256,373.33 (the “NYS Tax Claim”). Debtor has filed an objection to
the NYS Tax Claim (the “Claim Objection”), which remains pending. In the
exercise of its business judgment, Debtor does not intend to pursue the Claim
Objection until the Audit is concluded. Following the conclusion of the Audit,
Debtor intends to resubmit the Offer in Compromise and negotiate the allowed
amount of the NYS Tax Claim.’ -

The Projections indicate that, even Wi%hb‘ﬁ't obtaining funding from any
third party source, Debtor shqﬁiq,be able 'fo-malke tﬁe paymenis required under
the Plan if the NYS Tax Claim is feduced toa n..umber comparabie to the pre-
petition Offer in Compromise. Debtor acknowledges that confirmation of the Plan
is dependent upon Debtor's ability to reduce the NYS Tax Claim to an amount
that is comparable to the Offer in Compromise.

Certainly, Debtor has comlptied with the timing mechanics and procedural
requirements created by the Bankruptcy Code énd Rules. Debtor timely filed its
Plan and Disclosure Statement within the 300-day period prescribed by Section
1121(e)(2) of the Bankruptcy Code Debtor tlmeiy filed its Motion seeking an
extension of the time to confirm the Plan wnthsn the 45 day period set forth in
Section 1129(e) of the Bankruptcy Code

Because of the pendency of the Audit and the resulting uncertainty
concerning the allowed amount of the NYS Tax Claim, Debtor is unable to
confirm the Plan within the 45 day period set forth in Section 1129(e) of the
Bankruptcy Code.

Debtor asserts that it has established tha.t it can reduce the NYS Tax
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Claim to an amount comparable to the Offezf'in".“(;omﬁpromise. However, this
Court does not make that findingf:‘- as it does -‘no't; have before it the record of the
Audit, nor is this matter a hearing on the NYS Tax Claim. Further, this Court
need not make that finding, as this Court does not need to find that Debtor can
confirm the filed Plan, only that it can confirm a Plan. Although Debtor has filed a
claim objection to the NYS Tax Claim, and/or could file for a determination of tax
liability under Section 505, the Debtor has exercised its business judgment and
determined to aliow the Audit to continue and run its course. If the Audit results in
a proposed liability higher than Debtor has proposed fo pay, and/or resuits in an
agreed treatment for the NYS Tax Claim that is different than the current Plan,
Debtor can seek to amend its Plan. If the Audi’t‘?ﬁyie!{js an unmanageable claim,
Debtor can seek to dismiss or cgznvert this case.

However, based upon thé évidence preéented, consisting of the Cosmo
testimony, the Espey Affidavit, and the Projections, Debtor has demonstrated by
a preponderance of the evidence that it is more likely than not the Court will

confirm a plan of reorganization within a reasonable time.
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ORDER

Based upon the foregoing findings of fact and conclusions of law, the
Court hereby Orders that the time for Debtor to confirm a plan of reorganization
is extended to December 31, 2009, without prej_t:idice to seeking further
extensions of such time upon _pr?ber motion requesting such relief.
Dated. Central Islip, New York
March 25, 2009
/s/ Alan S. Trust

Hon. Alan S. Trust
United States Bankruptcy Judge

)
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

e e o o e m X
Inre "

Case No. 812-72378-reg
18 RVC, LLC,

Chapter 11

Debtor.
............................ —— ——— ............‘X_
MEMORANDUM DECISION

Before the Court are two related motions which raise one legal issue. The motions are:
(a) a motion for relief from the stay, by the Debtor’s secured lender, New York Community
Bank (“NYCB”) to permit NYCB to proceed with a foreclosure on the Debtor’s real property —
the Debtor’s sole asset, and (b) a hearing to apprdve_ the Debtor’s amended disclosure statement
related to the Debtor’s amended plan of reorganization. The issue which guides the Court’s
resolution of these two matters is whétjgﬂé.r under the facts of this case it is legally permissible for
a debtor to classify the unsecured deﬁci.ency claim of a partially secured lender separately from
other unsecured creditors. The Debtor concedes that its ability to propose a viable plan of
reorganization under chapter 11 of the Bankruptcy Code hinges on the answer to this question.

The Debtor argues that the existence of a personal guarantee of the secured debt by the
Debtor’s principal is in itself sufficient basis for this Court to find that the unsecured portion of
the secured creditor’s claim is not “substantially similar” to the claims of other unsecured
creditors, and therefore, should be separately classified. See Wells Fargo Bank, N.A. v. Loop 76
LLC (Inve Loop 76 LLC), 465 B.R. 525 (BAP9ﬂ‘ Cir, ;012).. NYCB argues that existing law
in the Second Circuit requires the Debtor to present the Court with “credible proof of any
legitimate reason” for such separate Q.E;}:sl;.siﬁc_ation:: and the Debtor has failed to satisfy that

standard in this case. See Boston Post Road Limited Partnership v. FDIC (In ve Boston Posi



Road Limited Partnership), 21 F.3d 477 (2d Cir. 1994), cert denied, 513 U.S. 1109 (1995).

The Court agrees with NYCB and finds that the existence of a personal guarantee,
without more, is not a legitimate reason for separately classifying the unsecured deficiency claim
of a secured lender. The Court therefore finds that the Debtor’s proposed amended plan of
reorganization which is described in the proposed amenéied disclosure statement, is not
confirmable as a matter of law. For that reason, the Coiit denies the Debtor’s motion to approve
the amended disclosure statement, and é’rants NYCB’s motion for relief from stay based upon

the Debtor’s inability to propose a confirmable plan of reorganization.

Background

The Debtor filed a petition under chapter 11 of the Bankruptcy Code on April 17, 2012,
The Debtor’s sole asset is real property improved by a commercial building located in Rockville
Centre, NY. The Debtor is a “single asset real estate debtor” as that term is defined in section
101(51B) of the Code. The Debtor h,as_pne tena%—_ R.8, Naghavi, MD, PLLC, which is the
medical practice of Dr. Reza Neghavi. Dr. Neghavi is the managing member of the Debtor’s
managing member, SMARS Holding, L1LC The real property is encumbered by a first mortgage
lien held by NYCB in the total amountof §1,145,83 9.39. The Debtor admits that it filed this
bankruptcy case in order to forestall NYCB’s foreclosure proceeding.

On May 3, 2012, NYCB filed a motion for relief from the automatic stay (§362), or
alternatively to dismiss the bankruptey case on the ground that the case was filed in bad faith for
the sole purpose of forestalling foreclosure of NYCB’s ipterests (§1112). Relevant to this

decision, NYCB argues that the stay should be lifted under section 362(d)(2) of the Code
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because there is no equity in the real property and the property is not necessary to an effective
reorganization. NYCB argues that the Debtor has no ability to confirm a plan of reorganization
in this case because NYCRB’s unsecured deficiency claim would necessarily control the
unsecured class leaving the Debtor unable to satisfy the requirement of section 1129(a)(10) of
the Code that an impaired class of creditors vote in favor of the plan of reorganization. The
Court deferred ruling on the motion for relief from stay (conditioned upon $10,000 monthly
adequate protection payment being made to NYCB) in érder to allow the Debtor to propose a
confirmable plan of reorganization.

On August 17, 2012, the Debtor filed a préposqd_disclﬁosme statement and plan, and on
October 1, 2012, filed an amended dﬁsc}.osure statie_men’g.(_"Di.sciosure Statement”) and amended
plan (“Plan™). The Plan as proposed ciassiﬁes NYCB’s secured, first mortgage claim in Class |
and proposes to pay the secured claim $820,000 (the alleged value of the Debtor’s real property)
plus 6% interest based on a 20 year amortization, in 60 equal monthly instaliments of $5,874,
with a balloon payment of $693,782.86 to be paid at the end of 60 months. The total debt owed
to NYCB is $1,145,839.39. Pursuant to section 506(a), the Plan proposes to bifurcate NYCB’s
claim and treat the amount of the debt that exceeds the f-afue of the property, as an unsecured
claim. The Plan classifies NYCB’s $325,839.39 “deficiency” claim in Class 2 and proposes to
pay 5% of that claim (approx. $16,292) in one lump sum payment shortly after confirmation.
Class 3 of the Plan contains minimai.p;iority 1:ax; cgl_a_,iméiglx‘zvhigh will be paid in full, and Class 4 is
a class of miscellaneous vnsecured c:redi‘tors to which tﬁ? Debtor proposes to make a 5%
distribution of approximately $27,850., |

NYCB objects to the approval of the Disclosure Statement on several grounds, including
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that the proposed Plan improperly classifies NYCB’s unsecured deficiency claim separately from
other unsecured creditors. Relying on Boston qul Road Limited Partnership v. FDIC (In re
Boston Post Road Limited Partnership), 21 F.3d 477 (24 Cir. 1994), cert denied, 513 U.S. 1109
(1995), NYCB argues that by separately classifying NYCB’S-: unsecured claim, the Debtor has
improperly gerrymandered the unsecuréd classes in an attempt to ensure obtaining an impaired
class of creditors who will vote in favor of the Debtor’s Amended Plan. NYCB has made it clear
that 1t opposes the Debtor’s reorganization and will not vote in favor of the Plan. IfNYCB’s
unsecured deficiency claim were included in the miscellancous unsecured creditor class — Class
4 — the dollar amount of NYCB’s claim in relation to the rest of the class, would ensure that
Class 4 would not accept the plan. See 11 U.S.C. §1129(2)(10) (requiring that in order to
confirm a plan, “at least one class of claims that is impaired under the plan has accepted the plan
2O 11 ULS.CL §1126(c) (acceptance of a class is accomplished by the vote by “at least two-
thirds in amount and more than one-half in numbe_f of t}ge allowed claims in such class...™).
However, if NYCB’s deficiency claim IS separatei!-y:c_lass!iﬁegl, the rejection of the plan by
NYCB, and presumed acceptance by C;Léss 4, woﬁ]d permit the Debtor to proceed with a
“cramdown” of the plan over NYCB’s objection. See 11-U.S.C. §112%(b).}

The Debtor has filed no legal memoranda to support the separate classification of

NYCB’s unsecured deficiency claim. However, it became apparent during the course of these

Even if this Court were to permit separate classification, the Debtor may not be able to
satisfy the “cramdown” provisions of section 1129(b) because, in this case, the Debtor’s
principal is retaining his equity interest in the Debtor. Although Dr. Naghavi is
proposing to contribute “new value™ in the form of a cash contribution fo distribution
under the Plan, any such “new value” must be subject to competitive bidding under the
rule set forth in Bank of America v. 203 North LaSalle Street Partnership, 526 U.8. 434
(1999). '
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proceedings that the Debtor is basing its legal argument upon a single recent decision of the
Ninth Circuit Bankruptcy Appellate Panel in Wells Fargo Bank, N.A. v. Loop 76 LLC (Inre
Loop 76 LLC), 465 B.R. 525 (B.A.P. 9" Cir. 2012). Debtor’s counsel argues that the existence
of a perscnal guarantee by Dr. Naghavi causes NYCB’siclaim not to be “substantially similar” to
the Debtor’s other unsecured creditors which do not have recourse against Dr. Naghavi. 11
U.S.C. §1122(a).

A hearing on approval of the Disclosure St'ateméiit, and an adjourned hearing on NYCB’s
motion for relicf from stay, was he[d_‘ on. Qctober 15, 2012. At that time, the Court issued an oral
ruling declining approval of the Disclosure Statement, and granting NYCRB’s motion for relief
from stay. This Memorandum Decision supplements the reasoning of the Court stated on the

record on October 15, 2012,

Discussion

Approval of a disclosure statement pursuant to sé'ction 1125 of the Code necessarily
precedes the confirmation of any chapter 11 plan. 11 U.S.C. §1125(b). The Code requires that
the Court determine whether a disclosure statement contains “adequate information” to allow a
“hypothetical investor” to make an “informed ju_clgrgeﬁ’_{_ about whether to vote for or against the
proposed plan. 11 U.S.C. § 1125(a). In addition fo the requirement that the disclosure statement
contain adequate information, a bankrégptcy court should not approve a disclosure statement if
the proposed plan which it describes is incapable of confirmation. See, e.g., In re GSC, Inc., 453
B.R. 132, 157 n.27 (Bankr. S.DN.Y. 2011), citing In re Quigley Co., 377 B.R. 110, 115 (Bankr,

S.D.N.Y. 2007) ("An unconfirmable plan is grounds for rejection of the disclosure statement; a
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disclosure statement that describes a plan pateﬂtlyiluﬂ(:d%ﬁrmable on its face should not be
approved.”). '

Section 362(d)(2) provides relief from the automatic stay with respect to actions against
property of the estate if “(A) the debtor does not have any equity in such property; and (B) such
property is not necessary to an effective reorganization.” 11 U.S.C. §362(d)(2). A debtor’s
inability to confirm a chapter 11 plan may also provide the basis to grant relief from the
automatic stay under section 362(d)(2). See U.S. Savings Ass’nv. Timbers of Inwood Forest
Assocs., Ltd., 484 U.S. 365, 376 (1988) (“. . . lack of any realistic prospect of effective
reorganization will require §362(d)(2) relief.”); Pegasus Agency, Inc. v. Grammatikakis (In re
Pegasus Agency, Inc), 101 F.3d 882 (2d Cir. 1996) (finding grounds for relief from stay exist
where “the reorganization plan’s unfounded assumptiotis.and dubious calculations rendered it
entirely unreliable, and there is, therefore, no prospect of an effective reorganization under any
calculation of the debt.”); In re 266 Washington Assocs:, 141 B.R. 275, 278 (Bankr. E.D.N.Y.),
aff’d, 147 B.R. 827 (E.D.N.Y. 1992) (finding debtor’s claims classification predicament to be
“insoluble” and granting relief from stay for debtor’s inability to confirm a plan).

The Debtor concedes that it can only confirm a plan of reorganization in this case if the
Court determines that the separate classification of NYCB’s unsecured deficiency claim is
permitted as a matter of law. Therefore, an adverse ruling by the Court on this issue will result
in the Debtor being unable to propose a confirmable plan of reorganization which in turn will
result in a granting of the secured creditor’s motign to lift stay.

In Boston Post Road Limited Partnership v, FD{Q‘ (Ir:; re Boston Post Road Limited

Partnership), 21 F.3d 477 (2d Cir. 1994), cert denied, 513 U.S. 1109 (1995), the Second Circuit
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Court of Appeals held that a chapter 11 debtor could not separately classify the unsecured
deficiency claim of a secured creditor unless it could present “credible proof of any legitimate
reason” for such separate classification. Boston Post Road, 21 F.3d at 483. The circuit court
found that the different origins of the secured creditor’s deficiency claim (versus trade claims)
was not sufficient to justify separate classification. Id. :"‘Fhe circuit court was not concerned that
this holding might give the under-secured lender undue influence over the Debtor’s ability to
reorganize. In fact, its concern was just the opposite~ that the “overwhelmingly largest creditor”
should not be disenfranchised by the Debtor’s ability to separately classify that claim. The court

reasoned that,

approving a plan that aims to disenfranchise the overwhelmingly largest creditor
through artificial classification is simply inconsistent with the principles
underlying the Bankruptcy Code. A key premise of the Code is that creditors
holding greater debt should have a comparably greater voice in reorganization.
Thus, although Debtor protests that prohibiting if from separating the unsecured
claims of the [secured creditor] from those of its trade creditors will effectively
bar single asset debtors from utilizing the Code's cramdown provisions, Debtor
fails to persuade that a single-asset debtor should be able to cramdown a plan that
is designed to disadvantage its overwhelmingly largest creditor. Chapter 11 is far
better served by allowing those creditors with the largest unsecured claims to
have a significant degree of input and participation in the reorganization process,
since they stand to gain or lose the most from the reotganization of the debtor.
This Court thus holds that separate classification{of unsecured claims solely to
create an impaired assenting class will not be permiited; the debtor must adduce
credible proof of a legitimate reagson for separate classification of similar claims.

Boston Post Road, 21 F.3d at 483,

The Debtor urges this Court to adopt the holding in /n re Loop, a recent decision of the
Ninth Circuit Bankruptcy Appellate Panel. See Wells Fargo Bank, N.A. v. Loop 76 LLC (In re
Loop LLC), 465 B.R. 5325 (B.A.P. 9" Cir. 2012). In Loop, the BAP held that the existence of a

personal guarantee in favor of the debtor’s secured creditor was sufficient reason to allow the
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debtor to separately classify the unse_cuféd deficiency portion of the secured creditor’s claim.
The BAP concluded that under existing Ninth Circuit Court of Appeals precedent, the
bankruptcy court could “consider the existence of a third-party source for payment, including a
guarantor, when determining whether unsecured claims are substantially similar under §
1122(a).” Loop, 465 B.R. at 541 (citing Sreelcase Inc. v. Johnston (In re Johnston), 21 ¥.3d 323,
327 (9" Cir. 1994)). The Debtor argues that the Boston.Post decision does not preclude a
holding consistent with Loop.

The Debtor bases its position on separate classification solely on the existence of a
personal guarantee by the Debtor’s principal ? .Tiaé-DeE;f_or has presented the Court with no other
legitimate reason for separately classifying NYCB’sgllnéccur;ad deficiency claim. The record is
barren of any facts that could allow thg:%(;ourt to ﬁnq that there is any reason for separately
classifying this claim other than for the purpose of creating a class of creditors to vote in favor of
the Debtor’s proposed plan and cram down the secured lender.

The majority of courts that have considered this issue have held that the existence of a
personal guarantee, alone, is not a sufficient basis to find that an unsecured deficiency claim is
not substantially similar to other unsecured creditors. Sge, e.g., Inre AOV Indus., Inc., 792 F.2d
1140, 1150-51 (D.C. Cir. 1986) (“The existence of a third-party guarantor does not change the

nature of a claim vis-a vis the bankrupt estate and, therefore, is irrelevant to a determination of

The Court will assume for purposes of this Decision that there is a valid personal
guarantee by Dr, Naghavi. Although NYCB did not contest the existence of the personal
guarantee during the course of these proceedings, the written record is inconsistent on
this point. The Debtor’s counsel represented to the Court that there is a personal
guarantee, and the Debtor’s Schedule H lists Dr. Naghavi as a co-obligor on the NYCRB
debt. However, paragraph 13 of NYCB’s motion for relief from stay indicates that Dr.
Naghavi declined to execute a personal guarantee [Doc. #241, and the Court has not been
presented with documentary proof of such guaraniee.
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whether claims are “substantially similar’ for classification purposes.”y; In re 4" Street East
Investors, Inc., 2012 WL 1745500 at 4-5 (Bankr. C.D. Cal. May 15, 2012} (declining to follow
Loop and finding non-debtor guarantor to be an i;ﬁléufﬂqient basis to separately classify
wnsecured claims); In re 500 Fifth Ave. Assocs., 148BR 10%0, 1019 (Bankr. S.D.N.Y. 1993),
aff'd, 1993 WL 316183 (S.D.N.Y. ’\/Iayfl I, 1993):;‘.(21. rlght of recourse against the debtor’s
general partners did not justify separate classification); in re Thornwood Associates, 161 B.R.
367, 372 (Bankr. M.D. Pa. 1993) (“The fact that [a creditor] holds a personal guarantee outside
of bankruptey is not relevant to the claim classification inquiry in the Chapter 11 context.”).

In Inre 500 Fifth Ave. Assocs., 148 B.R. 1010, 1019 (Bankr. SD.N.Y. 1993), aff"d, 1993
WL 316183 (S.D.N.Y. May 21, 1993), the bankruptcy court found that “the rights of varicus
parties outside of chapter 11 — whether in chapter 7 or outside of bankruptcy altogether -~ are
irrelevant.” Id.  Since recourse and nonrecourse creditors “are creditors of equal rank with
equal rights within chapter 11, in the absence of -a._ppzrpgg_;: independent of the debtor’s desire to
gerrymander an impaired assenting class, they shopi:a Béic!asij:s.iﬁed together,” Id.

The Court is persuaded by tinis.__géasoning,éﬁci the reasoning of the other decisions
mentioned above including Boston Pok‘st“ Road, and is not inclired to depart from the majority
line of cases deciding this issue. The Court finds that the Debtor’s separate classification of
NYCB’s unsecured deficiency claim, in this case, is an improper gerrymandering of classes
intended to obtain the vote of an impaired class of creditors and not for any other legitimate
reason. The findings and conclusions of the Court are limited to the facts of this case and are

consistent with the prevailing law in this circuit.
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Conclusion

For all of the foregoing reasons, and for the reasons stated on the record of the hearing
held on October 15, 2012, the Court declines to approve the Debtor’s proposed disclosure
statement, and grants NYCB’s motion for relief from stay. Orders consistent with this Decision
will issue forthwith.
Dated: Central Islip, New York

October 22, 2012 8/ Robert E. Grossman

Robert E. Grossman
United States Bankruptcy Judge
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Svnopsis

Background: Creditor objected to plan propesed by
individual Chapter 11 debtors, as improperly providing
for “strip off” of its junior deed of trust lien and as failing
to satisfy absolute priority rule. The Umited States
Bankruptey Court for the Eastern Distriet of Virginia,
Stephen §. Miichell, 1, 449 BR 484, denied plan
confirmation, and debtors appealed.

IHeolding:] The Court of Appeais, Agee, Circuit Judge,
held that Bankrupicy Abuse Prevention and Consumer
Protection Act {BAPCPA) did not effect implied repeal of
absolute priority rule for individual debtors proceeding
under Chapter 11.

Affirmed.

West Headnotes (6)

{1

Bankruptey

Questions  of statutory interpretation are
reviewed de novo on appeal.

4]

15

Statutes
s What constitutes ambiguity, how determined

Statute is ambiguous if it lends itseif to more
than one reasonable interpretation.

1 Cases that cite this headnote

Statutes
s=Plain language; plain, ordinary, common. or
literal meaning

If statute is unambiguous, court’s inguiry mto
Congress’ intent is at end, for if language is
plain and statutory scheme is coherent and
consistent, it need not inquire farther,

Bankruptey
seePreservation of priority

Banloruptey Abuse Prevention and Consumer
Protection Act (BAPCPA) did not effect imphiad
repeal of absolute pricrity rule for individual
debtors proceeding under Chapter 11; Congress
made no clear statement of repeal, Congress
could have repealed absolute priovity rule in far
less  convoluted manner, and nothing in
BAPCPA’s legislative history suggested that
Congress intended to repeal absoluie priority
rufe. 11T T8O AL ¢4 1115, L1292 B ).

7 Cases that cite this headnote

Statutes
w=]mplied Repeal

Repeals by implication are not favored, and
therefore legislature’s intention to repeal must
be clear and manifest.
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87 Collier Bankr.Cas.2d 1428, 56 Bankr.Ct.0ec. 166, Bankr. L. Rep. P 82,289

Courts will not read Baniauptey Code fo erode
past bankruptcy practice absent clear indication
that Congress intended such departure.

2 Cases that cite this headnote
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OPINION

AGEE, Circuit Judge:

In this direct appeal from the Bankruptey Court, we
address a question of first impression in the circuit courts
of appeal: whether, in light of the 2005 amendments to
the Banlkruptcy Code, 11 U.S.C. § 101 er seq. (“the
Code™), codified by the Bankruptcy Abuse Prevention and
Consumer Protection Act (“BAPCPA”™), Publ. No.
1098, 119 Stat. 23 (2003), the absolute pricrity rule
continues to apply to individual debtors i possession
proceeding under Chapter 11.' Because we answer that
guestion in the affirmative, we affirm the bankmuptcy
court’s order denying plan confirmation.

L

Because this appeal requires us to resoive a pure question
of aw that has divided the nearly two dozen bankruptey
and district courts that have faced it, we begin by setting
forth that background in detail. In subpart A, we recite the
history of the absolute priority rule. In subpart B, we
describe the statutory provisions relevant to determining
whether the BAPCPA abrogated the abselute prioritv rule
for individual debtors proceeding under Chapter 11, in
subpart C, we discuss the judicial decisions to date
addressing that question.

Al

We begin by setting forth the history of the abscluts
priority rule, which for reasons that will become clear, is
significant for our disposition here. The absolute priority
rule traces its ongins to the latter half of the nineteenth
century. The Supreme Court articulated the earliest
version of the rule m: response to widespread collusion in
the context of railroad reorganizations, just after the Civil
War. The Cowrt announced that “siockhoiders are not
entitled to any share of the capital siock nor o any
dividend of the profits until all the debts of the
corporation are paid.” Chi, Rock isiand & Fac RR. v
Howord, 74 1.8 392, 405-10, 7 Wall. 392, 19 LEd. 117
{1868). As the Supreme Court later described, “[tlhe rule
had its genesis i judicial construction of the undefined
requirement of the early bankruptey stamte that
reorganization plans be ‘fair and equitable” ” See
Norwest Bank Forthington v. Ahlers, 483 UL, 197, 202,

108 S.Ct 963, 9% LED2d4 169 (1988); see also Pub.L.
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No. 73-296, 48 Sta. 911, 919 (1934) (amending the
Bankruptey Act to require a finding that a plan is “fair
and eguitabie and does not discriminate unfairly in favor
of any class of creditors or stockholders” for
confirmation}. In Case v. Log dngeles Lumber Froducts
Co., 308 ULS. 106, 3117, 60 5.0t 1L 84 L.E4. 110 (1939},
the Court for the first time used the term “absolute
priority” to describe the rule.

Although based on the “fair and equitable” requirements
found in § 77B of the Bankruptcy Act (“the Act”), the
absolute priority rule had itseif never been codified under
the Act.’ In fact, Congress expressly *361 prohibited its
further judicial epplication by passing the 1952
amendments (o the Act. See Pub.L. 456, 66 Stat. 420, 433
(19523, In modifying the requirements for confirmartion of
a plan of recrganization under what was then Chapter XI
of the Act, Congress amended the Act such that
“[cjonfirmation of an arangement shall not be refused
solely because the interests of a debtor, or if the debtor is
a corporation, the interest of its stockholders or members
will be preserved under the arrangement.” [d. Instead,
Congress provided for confirmation if the plan “is for the
best interest of the creditors and is feasibie.” Id.

The legisiative history to the 1952 amendments to the Act
reflects that Congress intended an express repeal of the
judicially created absolute priority rule in the conmtext of
Chapter XI (which was designed for small, privately held
busimes;ses).3 “ITThe fair and equitable rule ... cannot
realistically be applied... Were it so applied, no
individual debtor, fand] no corporate debtor where the
stock ownership is  substantially identical with
management could effectuate an arrangement except by
payment of the claims of all creditors in full” H.R.Rep.
Mo, 82-2320 (1952} reprinted in 1952 US.CCAN
1960, 1982,

In 1978, Congress passed the Bankrupicy Reform Act of
1678, replacing the Act with the Code and creating the
structure of modern bankruptey practice. In enacting the
Code, Congress merged many aspects of Chapters X and
X1 (as well as the infrequentiy-used Chapter XII} of the
Act inio the newly created Chapter 11, See H.ILRep. No.
05505 at 223 (1978), reprinted in 1978 US.C.C. AN,
5963, 6183 (“This bill adopts a consolidated chapter for
all business reorganizations.”). in doing so, Congress
specificaliy incorporated the absolute priority nile into §
1 129(‘9}(3)@}(&}.5 Aklers, 485 US at 207, 108 5.0t 963,
The absolute priority rule, as provided in § 1129,
remained unchanged until the passage of BAPCPA in
2005, :

B.

Under the now-operative provisions of the Code, a
bankruptey case under Chapter 11 conmmences with the
filing of a Chapter 11 petition in the bankruptey court. 1
11.5.C. & 301, Commencement of the case creates the
Dankmptcy estate, whick includes, pursuant o *362 11
U.8.C. 8 34Ka)1), “all legal or equitable mterests of the
debtor in property as of the commencement of the case.”

After filing a voluntary petition under Chapter 11, a
debior may file a plan of recrpanization with the
banlrupicy court. 11 U.S.C § 1121{a}. In addinon to
namerous other requirements, a reorganization plan must
specify classes of claims against the debtor based on
specific statutory requirements. 11 U.S.C. § 1123(a)(1

To be operative, a Chapter 11 1'e0rganization plan must be
confirmed by the bankruptcy couwrt. A precendition of
plan confirmation is that it meet the requirements set forth

ITUS.Cog 1129,

Of particular import 1 this case is the requirement, found
at & 1129(a)R)(A), that each impaired class of creditors
accept the plan. Pursuant te § 1129(b), however, a plan of
reorganization may be confirmed over the dissent of an
impaired class of creditors using a procedure commonly
known as a “cram down” The plan can aveid the
requirements of § 112%(a)(8) in a cram down procedure
“if the plan does not discriminate unfairly, and is fair and
equitable” to the dissenting creditors. 11 US.C §
TI28(b)(1).

The Code inclusively sets forth, at § 1120(b)(2}, specific
requiremems that must be met for a p ar to be “fair and
equitable.” Among those requrements is the absclute
priority rule, the construction of which is central to the
disposition of this appeal. Prior to 2003, the absolute
priority rule (as codified)} was simply that, m order o be
fair and ecuitable, a2 proposed Chapter 11 plan must
provide: “the holder of any ciaim or interest that is junior
to the claims of such [dissenting] class will not receive or
retain under the plan on account of such junior claim or
interest any property.” 11 U.S.C. § T120{bH2HBYE). In
other words, if the pmposed plan allowed the debtor to

efain property, any disseniing credifors must be paid m
full in order for the plan to be “crammed down.” See
Ablers 485 U8, a1 202, 108 S.Ct 963,

In 2005, Congress enacted BAPCPA, which we have

- previously described as an “attempt] ] to reduce the

spiraling cests to society of bankrupteies.” [In re o,
638 F.3d 276, 279 (44b Cir.2011). Although Congress, m
enacting BAPCPA, altered the Code in numerous
respects, our focus s the amendmeni fo  §

1129} 2}B i), which contains the absolute priority




rule. The Code, afier BAPCPA, now siates that to be fair
and equitable, a proposed plan must provide that:

the holder of any claim or interest
that is junior to the claims of such
class will not receive or retain
under the plan on account of such
junior claim  or interest any
property, except that in a case in
which the debtor is an individual,
the debior may relain property
included in the estate under section
11135, subject to the reguirements of
subsection (aj(14) of this section.

Id. 2005 amendment emphasized).

Section 1115 {(which was added to the Code by BAPCPA)
in tum provides:

{a) In a case m which the debtor iz an individual,
property of the estate includes, in addition to the
property specified in section 541—

{1} all property of the kind specified m section 541
that the debtor acquires after the commencement of
the case buf before the case is closed, dismissed, or
converted to a case under chapter 7, 12, or 13,
whichever occurs first; and

{2} earnings from services performed by the debtor
after the commencement of the case but before the
case is closed, dismissed, or converied to a *563 case
under chapter 7, 12, or 13, whichever occurs first.

{b) Except as provided in section 1104 or a confirmed
plan or order confirming a pian, the debtor shall remaim
in possession of all property of the sstate.

11 U.S.C. § 1115,

c.

A significant split of authorities has developed nationally
among the bankruptcy courts regarding the effect of the
BAPCPA amendments on the absolute priority rule when
the Chapter 11 debtor is an individual. Some courts havs
adopted the “broad view” that, by including in §
112G 2B )i a cross-reference to § 1113 {which in
furn references & 541, the provision that defines the
property of a bankruptey estate), Congress imended to
include the entirety of the bankruptey estate as property

that the individual debtor may retain, thms effectively
abrogating the absolwie priority rule in Chapter 11 for
individual debtors. Other courts, adopting the “narrow
view,” have held that Congress did not intend such a
sweeping change to Chapter 11, and that the BAPCPA
amendments merely have the effect of allowing individual
Chapter 11 debiers i retain property and earnings
zcquired after the commencement of the case that would
otherwise be excluded under § 341(a}(6) & (7).

To date, one disirict coutrt, one bankruoptcy appellate
panel, and five bankruptcy courts have taken the “broad
view” and ruled, although on different grounds, that
Congress intended abrogation of the absclute priority rule.
See In re Friedmon, 466 BR. 471 (9th CirBAP 2012}
SPCP Group, LLC v Figging, 465 BR. 318
(MDD FIa2011y,  in re Shar, 424 BR. B34
{Bankr.ID Nev.2010), M re Johwmson, 402 BER. 85
(Bankr.N.D.Ind.2009y, In re Tegeder, 36% BR. 477
{Banlr.D.Neh.2007);, In re Roedemeier, 374 BR. 264
(Bankr.D.Kan.2007); in re Bullard, 358 BR 541
(Bankr.I2.Conn.2007}.

Some of these “broad view” courts have ruied Congress
mtended abrogation on the basis of the “plain” language
of § 1129b¥2WRYH). In Bigeins, for example, the
district court reasoned

[slection 1115 savs that “property of the estate
inciudes, in addition to the property specified in section
541-{1) all properiy of the kind specified in section 541
that the debtor acquires after the commencement of the
case,” as well as “(2) earnings from services performed
by the debtor after the commencement of the case.”
The plain reading of this statute is that “property of the
estate,” for purposes of Section 1115, includes property
acquired and earnings earned after the debtor flles his
or her Chapter 11 peution, in addition to property
specified m section 541,

Reading these statutes together, “properiy of the estate”
for purposes of Section 1115 includes property and
earnings acquired both before and  afier  the
commencemest of the bankruptcy case.

463 B.R. af 327 (emphasis added); see Tegeder, 365 BR.
at 480 (“Smee & 1115 broadly defines property of the
estate to include property specified in § 541, as well as
property acquired post-petition and earnings from services
performed post-petition, the [absoiute priority] rule no
longer *364 applies to ndividua! debtors who retain

g o

property of the estate under £ 11157
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The Friedman panel majority reached a stmilar
conclusion based on its reading of the plainr meaning of
the words “mcluded” and “in addifion to™ m § 1115

“Inciuded™ is not a word of bimitation. To limit the
scope of estats property in &§ 1129 and 1113 would
require the statute to read “included, except for the
property set out in Section 5417 (in the case of §
11262 HB)(i)), and “in addition to, but not inclusive
of the property described in Section 5417 (in the case of
& 11135y,

A plain reading of §¢ L129(b)2)B)() and 1113
together mandates that the {absolute priority rule] is not
applicable in individual chapter 11 debtor cases.

Friedman, 466 B.E. at 482 (emphasis added) {footnote
omitted).

Other courts to adopt the “broad view™ of the BAPCPA
amendments, however, have done so while rejecting a
plain-meaning approach. In Shar, for example, that
bankruptey court described the phrase “property ncluded
in the estate under seciton 11157 as “ambiguous” but
nevertheless concluded that Congress intended to
abrogate the absolute priority rule for individual debtors.
See 424 B.R. al 863-68. The Sha! court, relying on
Roedemeier, reascned that several cother BAPCPA
amendmenis to Chapter 11 demonstrate that Congress
intended Chapter 1! procedures concerning individual
debtors to function more like those found in Chapter 13.
Id. at 867 (cing Roedemeaier, 374 BR. at 276). The
Roedemeier court described the Chapter 11 amendments
as “applyling] only to mdividual debtors and [being]
clearly drawn from the Chapter 13 model.™ 374 B.R. at
275,

Independent of the changes made to the language of §
1129{b), the Shar court identified the following additional
amendments that, in s view, support the “broad view”
regarding absolute priority rule abrogation:

» changing the mandatory contents of a plan pursuant
to § 1123(a)(8) to resemble § 1322{(a)1};

« adding the disposable income test of § 1325{b) to §
1129¢a) 15},

« delaying the discharge uniil the compietion of all
plan payments as in § 1328(a);

- permitting discharge for cause before all payments
are completed pursuant to § 1141(d)(5), sunilar to
tixe hardship discharge of § 1328(b); and

of a plan even afier substantial consummation for
purposes similar to § 132%(a).

Shas, 424 B.R. at 862, The Shat cowrt conciuded that these
amendments were “part of an overall design of adapiing
various chapter 13 provisions to fif in chapter 1i.” /d at
8658, Accordingly, in its view, reading the amendments to
& T129(bY2)BYi) as eliminating the absolute priority
rule for individual debtors would be consistent with the
perceived Congressional intent fo harmonize the freatment
of the individual debtor under Chapter 11 with those
under Chapter 13, which has no absolute priority rule.

In further support of their view that Congress intended 1o
make Chapter 11 operate for individual debtors similarly
to Chapter 13, the Shar and Friedman courts noted that
Congress drafied the new § 1115 to mirror § 1306(a} of
the Code, which adds certain property to a § 541
bankmptcy estate in the Chapter 13 coatext See
Friedman, 466 B.R. at 482: Shor, 424 B.R. at 862, Both
88 1115 and 1306 are similarly prefaced with - the
language “property of the estafe includes, in addition to
the property specified in *565 section 541;” both alse list,
in like terms, post-petition acquired property and
earnings. See 11 U.5.C. §§ 11135, 1306,

In additon, the Shar court noted its belief that “{the
broader view ... saves Section 1128 2YBY1) from an
almost trivial reading,” 424 B.R. ar 868; a sentiment
echoed by the court in Roedemeter when it noted “the
narrow reading of the mnew exception 1 §
1129(b)(2XB)ii} would have little impact on ... probably
most ... individual debtors’{ ] ability to reorganize in
Chapter 11.” 374 B.R. at 275, See Tegeder, 369 BR. at
480, quoting Hon., William L. Nerton, Jr., 4 Norton
Bankruptey Law & Practice 2d § 84A:1 (“A more narrow
interpretation {of § 1129(B)(2YB)(11) 1 would cause this
amendment to have little effect.”).

On the other hand, over a dozen separate bankrupicy
couris, including the court below, have adopted the
“narrow view” and held that BAPCPA did not abrogate
the absolute priority rule in its entirety for individual
Chapter 11 debtors. See In re drnold, 471 BR. 575, 2012
WL 1820877 (BankrC.D.Cal. Mav 17, 2012} In re
Tucker, 2011 WL 5926757 (Bankr.D.Or.2011% fn re
Borton, 2011 WL 34308285 (Bankr.D.idaho 2011y, In re
Lindgey, 453 B.R. 886 (BankrEDTenn 2011} In re
Famell 4517 BR. 505 (Bankr.C.D.Cal2011), In re
Draiman, 450 BER. 777 (BankrNDIL201H, & re
Maharg), 449 BR. 484 (Bankr.EDVa 2011y In re
Walsh, 447 B.R. 45 (Bankr.1D.Mass.201 1), i r¢ Stephens,
445 B.R, 816 (Banle. S.D.Tex 2011y, In re Karlovich, 456
B.E 677 (Bankr 5.D.Cal.2010Y; In re Steedley. 2010 WL
3528590 (Bankr. S.D.Ga 2010Y, In re Gefin, 437 BR, 435

* the additiop of § 1127(e) to permit the modification
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{Ranke M D T1.2010), In re Mullins, 435 BR. 352
(Banir W.D.Va.2010);, In re Ghadebo, 4317 BER. 222
(Bankr N.D.Cal.2010).

In reaching these decisions, courts have stated differing
rationales as to why the absolute priority rule remains
valid in individual Chapter 11 cases. Beginning with
Ghadebo, several of the above courts found that the
language of § 1129(b)2)Bi(if} preserved the absolute
priority rule in unambiguous terms. See, eg., Tucker,
2011 WL 3926737 at *2; Draiman, 450 BR. at 821
{relying on the “plain meaning” of § P1ZOMBYNBIGL;
Walsh, 447 B R. at 48-49 (quoting Ghadebo, 431 B.R. at
2289y Seeediey, 2010 WL 3528599 at *2, Mulling, 435
R.R. at 360; Karlovich, 456 B.R. at 681; Borion, 2011
WL 3439285 at *4.

Afier discussing the contrary holding of Shai, the
Gbadebo court, in frequently quoted language, stated

[n]otwithstanding the thorough and thoughtful analysis
by the Shat court, the Court is unable to agree with its
conclusion. If the Court were writing on a clean slate, it
would view the language of § 1129(M)(2HBi0i) as
unambiguous. The Court would read the phrass
“inciuded in the estate under section 1115” to be
reasonably suscepiible o only one mearing: ie., added
to the bankruptey estate by § 1115,

431 B.E. at 229,

Lindsey, Kamell, and Gelin, however, held that the
language of § 1129(6)2)(BI({1) was ambiguous. Lindsey
in particular noted that, if the statute were not ambiguous,
“there would be no split of authority and the arguments in
favor of each position [would not be] so diverse.” 433
B.R. at 903, And both Gelin and Kamell noted the lack of
direct (or helpful} legisiative history for BAPCPA on the
aberation of § 1129(bY2)BYii). See Gelin, 437 B.R. at
441 Kamell, 451 B.R. at 309.

A common thread running through many of the “narrow
view” cases is that if Congress had intended to abrogate
the absolute priority rule for individual Chapter *566 11
debiors, it would have done so int a far less convoiuted
way, particularly in light of the well established place of
the absolute priority rule in bankruptey jurisprudence.
See, e.g., Kamell, 451 BR. at 509, These cases note that if
Congress had indeed had such an intent, 1t could have
simply added the words “except with respsct to
individuals™ at the beginning of & I129(b)CHBKIL.
Kariovich, 456 B.R. at 682,

Other “narrow view” cases take issue with the claim
found m “broad view™ cases that Congress eliminated the

absolute priority rule for individuals to harmonize
Chapter 11 with Chapter 13. As the Keriovich court
observed, “if that were Congress’ intent, Congress would
simply have amended the statutory debt ceilings for
Chapter 13 cases set out in 11 UL8.C. § 169(2), and either
eliminate them altogether or set them ncl: higher” 436
B.R. at 682, Indeed, the courl in Lindsev reasoned that
preservasion of the absolute priority rule was more
consistent with Congressional mtent in enacting the
BAPCPA. “[Tihe narrow interpretation {is] more in line
with the primary purpese of BAPCPA to improve
bankruptey law and practice by restoring personal
responsibility and integrity in the bankruptcy systers and
ensure that the system is farr for both debtors and
creditors” 453 B.R. at 904 (guoning H.E. Rep No.
10%-31, pt. 1, at 2} {internal quotation marks omitted); see
also Ghadebo, 431 BER. at 229 (“No one who reads
BAPCPA as a whole can reasonably conclude that it was
designed to enbance the individual debtor’s ‘fresh start.

55}‘

The bankruptey court below took a position in line with
other “narrow view” cases. After discussing the position
taken by the “broad view” courts that Congress may have
intended to harmonize Chapter 11°s procedures for
ndividual debtors with those of Chaprer 13, the
bankrupley court quoted Mud/ins for the proposition that
“that purpose would have been more straight-forwardly
expressed by simply stating ‘except that in a case in
which the debtor is an individual, this provision shall not
apply,” rather than by awkwardly referring to § 11157
Mahargj, 449 BR. at 493 {citation omitted). The court
further echoed the view taken by the Karlovich court that
if Congress intended for Chapter 11 to operate the same
as Chapter 13 in the case of an individual debtor,
“Congress would have simply amended the statuiory debt
ceilings for Chapter 13 cases set out in 11 US.C. §
109(e}, and either ¢chminate them altogether or make them
much higher.” fd.

IL

We now turn to the factual background of this case and
the proceedings below. Ganess and Vena Maharaj
(hereinafter “Debtors™) are the owners and operators of an
auto body repair shop in Chantilly, Virginia. Between
2006 and 2008, Debtors were the victims of an apparent
fraud that left them saddied with considerable debt,

ecause their debis exceeded the limits for proceeding in
bankrupicy under Chapier 13 of the Code, they filed a
voluntary petiticn for relief under Chapter 11 in the U.S,
Banksuptey Court for the Eastern Diswicr of Virginia.”
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Debtors have continued *567 to own and operate their
auto body shop as debtors 1 possession thiroughout these
proceedings.

In 2010, Debtors filed a Chapter 11 Plan of
Reorganization {“the Plan™) with the banlruptcy court.
The Debtors” Plan proposed segregating creditors into
four classes: Class [ represented a $3.5 million claim by
Aceess Banle, secured by Debtors” real property; Class 1l
consisied of a claim held by an automobile lender and
secured by an interest in Debtors’ wehicle; Class III
contained most general unsecured claims; and Class TV
consisted of Access Bani’s unsecured claims. The Plan
provided that Debtors would continue to own and operate
their auto body business and use income from the
business o pay the general unsecured claims of Class II1
creditors.

The Plan provided that Debtors would refinance their loan
agreements with Access Bank, the sole holder of claims in
Class I and TV. The antomobile lender whose claim solely
comprised Clags 11 was unimpaired by the Plan, as the
Plan provided that Debtors” daughter would continue to
make paymenis pursuant fo the terms of the automobile
financing agreement. The holders of general unsecured
claims found in Class III were tmpaired, with Debtors
proposing o pay an estimated 1.7 cents on the dollar over
a period of five vears to those claims.

Ballots were distributed to the creditors impaired by the
Plan. Access Bank, the sole holder of claims in Class I
and Class IV, voted to approve the Plan. The Class 1i
creditor did not vote. Discover Bank, the holder of a
relatively small Class IIT unsecured claim, was the only
other creditor to refurn a baliot, and voied to reject the
Plan.

Nevertheless, Debtors sought to have the district court
engage in a cram down to confirm the Plan over Discover
Bank’s dissent. While acknowledging that under the
absolute prierity rule, they would not be able to retain
their auto body business, Debtors argued that the
bankruptcy court shouwld adont the “broad view” of the
BAPCPA amendments, and hold that the absolute priority
rule no longer applied to individual Chapter 11 debtors.
Debtors maintained that if they were forced to comply
with the absolute priority rule, they would have to
liguidate their business w0 effectuate a cram down.
Without thear business, however, they would lack a source
of income, and be unable to make payments under the
Plan.

The bankrupicy court was not persuaded by Debtors’
arguments and agreed with those courts that have held

that Congress did nol intend to abrogate the absoiute
priority rule in the case of individual Chapter 11 debtors.
Rather, the court adopted the “narrow view” that the
BAPCPA amendments “merely allowed a debtor o keep
post-petition carnings and other property acquired after
the commencement of the case.” Maharg/, 445 BR. at
492 {citation omitted). Although the court expressed
considerable  sympathy  for Debtors” plight and
emphasized that neither the broad nor the narrow analysis
is “free from doubtl,” id. at 493, the court entered an order
denying confirmation of the Plan.

Debtors noted a timely appeal of the bankruptcy court’s
order. On its own motion, the bankruptcy court certifie
its order for direct appeal to this Court pursvant o 28
USC ¢ 158D HAN) (aliowing a dirsct appeal when
the judgment “involves *568 a question of law as to
which there is no controlling decision of the court of
appeals for the circuit or of the Supreme Court of the
United States, or involves a matter of public
imporiance™). A panel of this Cowrt then authorized
Debtors’ divect appeal. See id.

¥

Adi.

MR B This appeal presents a question of statutory

interpretation, which we review de novo. EEO.C v
Great Steaks, Inc, 667 F.3d 510, 519 (dth Cir.2012). As
we have emphasized,

“[tThe starting point for anmy issue of statutory
interpretation ... is the language of the statute itself”
Umited States v Bly, 510 F.3d 453, 460 (4th Cir . 2007).
“In that regard, we must first defermine whether the
language ar issue has a plain and unambiguous meaning
with regard to the particular dispute ... and our ingquiry
must cease if the stafutory language is unambiguous
and the statutory scheme is coherent and consistent.”
Jd. {omission in original} (quoting United Sioies v
Haves, 482 F.3d 749, 752 (4th Cir.2007), rev'd on
other grounds, 555 U8, 413, 129 St 1079, 172
L.Ed.2d 816 (2009 (internel guotation marks omutted),
“We determine the ‘plainness or ambiguity of the
statutory language ... by reference to the language
iiself, the specific context in which that language is
used, and the broader coniext of the statute as a wholg.’
Y United Stares v, Thompson—Riviere, 561 F.3d 345,
33455 (4th Cir.2009} (omission in onginal) {quoting
Robinson v. Shell 1l Co., 519 U5, 337,341, 117 5.Ct
843 136 L.EA.2d 808 {1997

Ignacio v United Srares, 6§74 ©T3d 2520 254 (41h
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Cir.2012), Furthermore, a statute 13 ambiguous if it “lends
itself to more than one reasonable mmterpretation].]”
Newport News Shiphuilding & Dy Dock Co. v Brewn,
376 F.3d 245, 248 (4th Ciw.2004). The matter of statutory
ambiguity is an important one because “[iif the statute is
unambiguous, our inquiry mto Congress’ intent is at an
end, for if the langnage is plain and the statutory scheme
is coherent and consistent, we need not inquire further.”
Kennedv v, St Joseph’s Ministries, Inc., 657 F3d 189,
191 {4ih Cir.2011) (internal quotation marks and citation
omitted).

" Accordingly, we begin our analysis by reference to the
language of the BAPCPA, which we conciude is
ambiguous because it is susceptible to more than one
reasonable interpretation. We then look to the specific and
broader context within which Congress enacted the
BAPCPA, as well as a familiar canon of statutory
construction, the presumption against impied repeal, and
conclude that Congress did not intend to abrogate the
absolute priority rtule.  Thus, notwithstanding the
ambiguity of the plain language of the reievant BAPCPA
provisicns, when the 2005 BAPCPA amendments are
viewed in light of the specific context m which they were
enacted and the broader context of the BAPCPA and the
field of bankruptcy law, we arrive at the conclugion that
Congress did not intend to alter longstanding bankruptey
practice by effecting an implied repeal of the absoluie
priority mule for mdividaal debtors proceeding under
Chapter 11. Finaliy, we consider, and reject, appeliants’
public policy contentions as unfounded.

Al

To determine whether the statutes at issue here have a
plain meaning, and are not ambiguous, we begin with the
plain language of the provisions at issue, and note that we
must read $8 1115 and 1129(b)(2¥B¥ii) both individually
and together. #5869 Specifically, we must determine the
meaning of the Congressional language “‘property
included in the estate under section 11157 found in &
1129 2)XBYi1) and “property of the estate includes, in
addition to the property specified in section 5417 found in
§ 1115,

There are two competing constructions of the “included in
the estate” language. On one view, the phrase “included

in” means the equivalent of “added to,” since property of

the estaie has long been defined under § 541. On another
view, however, this language “included in™ means
something closer to “referenced” in § 1115, in which case
§ 541 was merely “absorbed” and “superseded” into §

1113 for individual Chapter 11 debtors. See, e.g., Kamell,
451 B.R. at 509. On the face of the statute, either
construction is plausible.

The same is true with respect to the “in addition 1o the
property specified in section 5417 language found in ¢
1115, Court—Assigned Amicus’ in this case asks us to
treat that language as & signpost, used only to note that §
541 property is already included in the bankruptcy estate,
because it is set aside from the rest of & 1113 by a comma
and a dash, indicating that it is “not essential” to the
statute’s meaning. Br. of Court—-Assigned Amicus
Counsel at 21. Stated differently, becauss § 541
mdependently includes all § 341 property in the estate, it
would be a redundancy to “reinclude” that property
through the § 1115 language. On the other hand, several
bankruptcy courts have noted that a plausible reading of
that language (coupled with the “included in the estate”
language} indicates that § 541 operates in § 1115 as a
subset of § 1113, See, e.g.. Friedman, 466 BR. at 482. By
that construction, § 541 property, which is referenced by
§ 1115, is titerally “property included in the estate under §
111587

in light of the foregoing, we conclude that the language of
§ 11290 2ANBYNIN and § 1115 lends itself to more than
one reasonable interpretation, and thus does not have a
“plain” meaning. Perhaps the only thing that is clear and
plain is that the couris that have considered this issue have
arrived at plausible, competing arguments as to why their
respective approaches are consistent with Congressional
purpose in enacting BAPCPA. In short, the meaning of
the BAPCPA amendments is anything but “plain.” It is
ambiguous. Se¢ Friedman, 466 BR. at 485 {Jury, I,
dissenting) (“[Tlhe meaning of the words is not plain.
There can be more than one cogent inierpretation of their
meaning and intent[.]”}.

B.

As we discussed above, in addition to analyzing the
plainness or ambiguity the statute’s language, we must
also look to the specific context in which that language is
used, and the broader context of the statute as 2 whole. In
doing so, we find persuasive the argument that the
amendment to § 1129(BN2HB i) preserved the absolute
priority rule as it operated prior to the passage of
BAPCPA,

[Pirior to BAPCPA, property of the
estate did not include post-petition
acquired property and earnings for




individuals and non-individuais

alike. Hence, post-petition acquired
property and earnings could be
retained by a Chapter 11 debtor,
mndividual and non-individual alike,
without rumning afoul of the
[absolute  priority  rule].  The
addition of § 1113 potentiaily
changed that *5706 by adding to the
property of the estate of an
individual post-petition acquired
property and earnings. Without a
corresponding  change  to &
1I28¢h2B ), individual
debtors could no longer retain
post-petition acquired property and
earnings if they wished to “cram
down”™ a plan. By adding the
language excepting the § 1115
property from the {absolute priority
rite]  of  §  IZHbLH2MB)D,
Congress merely ensured that the
[absolute priority rule] would be
the same as it had been prior to
BAPCPA and be the same for all
Chapter 11 debtors. In other words,
what Congress took from the
individual debtor with s §
1115-hand, it refurned for
application of the [absolute priority
rule] with HES &
T129(b 23 B)(11)-hand.

Karlpvich, 456 B.R. 677, 681. In this respect we do not
agree with the claim, advanced by some of the “broad
view” courts, e.g., 7Tegeder, 369 B.E. at 480, that a narrow
reading of the amendments renders § 1115 wivial, To the
contrary, the “narrow view” of § 1115 “brings
post-petition acquired property into the estate, thersby
extending the automatic stay in Chapter 11 cases to an
individual debtor’s postpetition eamings and subject[ing]
those earnings to the various tesis for confirmation of the
Chapter 11 plan.” Gelfin, 437 BE. al 442 (citation
omitted). At the same time, § 11Z2%{LH32)BWI) permits
the debrtor to retain that property during the Chapter 1}
proceeding and not put it at risk in a crarn down analysis.

In ouwr view, the coniext demonstrates that Congress
intended & 1115 to add property to the estate already
established by § 541, This position 15 supported by the
Sixth Circuit’s holding i I re Seaiori, 669 T.3d 662 {&th
Cir2012), in which the court mterpreted & 1306{a}—the
parallel Chapter 13 provision o § 1115 The Sixth
Circuit interpreted the statute as follows: “Section 1306(a)

expressly ncorporates § 341, Read together, § 341 fixes
property of the estate as of the date of filing, while § 1300
adds to the ‘property of the estate’ property interesis
which arise post-petition.” Seqfort, 669 F.3d at 667,

<,

Strongly supporting our conclusion that the BAPCPA
amendments did not abrogate the absolute priority rle is
the Supreme Cowrt’s view, especially in the bankruptey
contexz, that implied repeal iz strongly disfavored. Indeed,
Debtors concede that adoption of their position would
represent a significant deparfure from pre-BAPCPA
bankruptey practice. See Debtors’ Opening Br. at 18
{“[Ellimination of the absclute priority rule represents &
significant change from pre-BAPCPA law.”}.

SI As a general matter, “ ‘repeals by implication are not
favored,’ and therefore, ‘the intention of the legisiature to
repeal must be clear and manifest.” ™ The Last Best Beef)
LEC v, Dudas, 500 F.3d 333, 338 (4¢h Cir.2007) (quoting
TVA v, Hill. 43708, 153, 189, 98 5.Ct1. 2279, 57 L.Ed.2d
117 (19780 see Hui v, Castaneda, — US. —, 130
8,00 1845, 18233, 176 LEAZE 703 {2010) {“As we have
emphasized, #5371 repeals by implication are not favored
and will not be presumed uniess the intention of the
legislature to repeal is clear and manifest” {(quoting
Heowaii v. Office of Hawadion Affairs, 556 U5, 163, 175,
120 5.0 1436, 173 LE.2d 333 (2009))).

1% The canon agamst implied repea! is particularly strong
in the field of paskmoptey law. In interpreting the Code,
we are mindful that courts “will not read the Bankruptey
Code o erode past bankmupicy practice absent a clear
indication that Congress intended such a deparure.”

Hamilton v. Lanning, U, — 130 S5.CL 2464,
2467, 177 LEBEAI 23 (2018 see also Hall v. United
Srates, US, —e 132 S.Ct 1882, 1890-91. 187

L.EL2d 840 {2012y (same) (citing Cohen v. de la Cruz,
523 TS, 213, 221, 118 S.C 1212, 140 L.Ed.Zd 341
(1998 ¢f. Midlaniic Nat. Bank v. N.J. Dep'i of Envil
Prot., 474 1.5, 494, 501, 106 8.0t 755, 88 L.Ed.2d 859
(1986} (citing Swarrs v. Hoponer, 194 U5, 441 444, 24
5.Ct 693, 48 1.Ed. 1060 (1904)) (“If Congress wishes t0
grant the trustee an extracrdinary exemption from
nombankruptey law, the intention would be clearly
expressed, not left to be coilected or inferred from
disputable considerations of convenience in administering
the estate of the bankrupt”™); Paimer v. Massachuserts,
308 UL 79, 85, 60 5.Ct 34, 84 L.Ed. 93 {1939) (“If this
old and familiar power of the states was withdrawn when
Congress gave district courts bankruptcy powers over
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railroads, we cught to find language fitting for so drastic a
change.”); I re Timbers of Imvood Forest Adssocs., Lid.,
793 T.2d 1380, 1382 (5th Cir. 1986) (“We think it unlikely
that Congress would have adopted such a rule—entailing,
as it does, major changes n the way in which a
reorganization proceeding is conducted—without clear,
unequivocal statements to that effect m the bankruptey
statute, or, at least, in its legislative history.”).

In discussing whether Congress, in enacting the Chandler
Act of 1938, intended to extend the jurisdiction of
bankruptcy courts over certain mortgage lien enforcement
actions, the Supreme Court worried that “[i}f [the statute]
is read to extend the power of the bankruptey court to the
present situation, the four month period [governing the
delivery of certain property to the bankruptey court] will
have acquired & new significance in bankruptcy law.” fn
re John 8. Russell Inc., 318 U.S. 513, 521, 63 5.Ct 687,
87 L.Ed. 954 (1943). The Court continued: “fw]e cannot
help but think that if Congress had set out to make such a
major change, some clear and unambiguous indication of
that purpese would appear.” fif.

Below, we discuss the ambiguous language of the statute
and sparse legislative history and conclude that Congress
made no clear statement of repeal. We go on to consider,
and reject, Debtors’ and their amici’s contention that
Congress repealed the absolute priority ruie with the
intent of harmonizing Chapter 11 and Chapter 13 for
mdividual debtors,

1.

Looking to the text of both §§ 1129(b}2)}B¥ii) and 1115,
we find no clear indication that Congress iniended fc
abrogate the longstanding absolute priority rule for
individual Chapter 11 debtors. As we discussed above, the
language at issue is ambiguous, and we are unable o
draw from it & clear Congressional intent to abrogate the
ruje. To the comtrary, we are in agreement with those
courts that have concinded that, if Congress miended to
abrogate such a well-established rule of bankruptey
Jurisprudence, it could have done so in a far less
convoluted manner. %3572 Ag  the Komell court
persuasively observed:

[TThe [absolute priority rule] or something very like it
has been acknowledged as far back as at lsast the
1890°s. It has long been held that major changes to
existing practice will not be inferred unless clearly
mandated. Further, as observed by the U.S. Supreme
Court when it upheld application of the [absolute

priority rule] in Norwest Bank Worthingron v, Ahlers,
despite the newly enacted Chapter 12, “where, as here,
Congress adopts 2 new law .. it normally can be
presumed to have had knowledge of the interpretation
given to the old law.” From such awkward and
convoluted language the court cennot mfer that
Congress truly intended such a wide and umportant
change in individual Chapter 11 practice as discarding
the [absolute priority rule].

451 B.R. at 509-10 (internal citations, alterations, and

quotation rmarks omitted}.("

Similarly, there is simply no clear imdication from the
language of either §& H29(M0LH2WBYW1) or 1113 that
Congress intended such a dramatic departure from
pre-BAPCPA bankruptey practice. Absent such a clear
statement, we must refrain from adopting the “broad
view” and cannot conclude that the absolate priority rule
hag been abrogated for individual debtors m a Chapter 11
proceeding.

Furthermore, there is nothing in the BAPCPA's
legislative history that suggests that Congress mtended to
repeal the absolute priority rule. To say the least, that
would be an odd occurrence for such a significant change.
As many couris in a variety of contexts have noted,
BAPCPA’s legislative history is sparse. See, eg., fn re
Jeass, 340 BR, 41, 416 (Bankr D 1liah 2006 (internal
citation and quotation marks omitted) {noting that “the
Congressionzl record is largely silent because the only
records available are littie more than a gloss of the
statutory language of BAPCPA™); in re Davis, 348 BR.
449, 457 {Bankr.ED.Mich.2006) {describing BAPCPA's
legislative history as “scant”). A glean of the
Congressional record reveals that there is sumply no
mndication whatscever that Congress intended to repeal
the absoiute priority rule for individual debtors.

The lack of any clear statement, either in the text of §
1129(b)2)(B)(ii} or the legislatve history of BAPCPA, is
fatal to the “broad view” for at least two reasons. First, as
Court—-Assigned Amicus Counse! notes, Congress does
discuss in the BAPCPA legislative history instances
where BAPCPA  changes longstanding bankruptey
practice. See HIE. Rep. 109-3TD) at *¢7. But m the
section of the legislative history appearing beneath the
label “Consumer Creditor Bankruptey Protections™ there
is simply no mention whatsoever of abrogation of the
absolute priority rule. This Congressional silence is
eliing.

Second, the “narrow view” is supported by the history of
the absolute priority rule, as described at the outset of our
opinion. When Congress amended the Act in 1952 fo
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eliminate the “fair and equitable”™ reguirement, it clearly
explained its actions in the accompanying legislative
history. Not only did Congress amend the Act {0 stare that
pian confirmanion shall not be refused because “the
interest of a debtor ... will be preserved under the
arrangement,” ¥873 but Congress sxplamed uself m the
Congressional Record: “[Tihe fair and equitable ruls ..
cannot realistically be applied[.]” See H.R. Rep. 82-2320.
History shows that Congress knows how to abyogate the
absolute priority rule, and it has not done so here.

5
PN

Nor are we persuaded by the contention, advanced by
Debtors and ther apyici, that all the foregoing is
overridden because abrogation of the absolute priority
rule for individual Chapter 11 debtors 1s congruent with
the Congressional goal of harmomzing Chapter 11
proceedings for individvals with those i Chapter 13
They note that prior to 2005, individual debtors had the
option of proceeding vnder Chapter 7, in which case the
debtor could retam cerfain exempt property and obtain a
discharge of debt. BAPCPA, however, amended Chapter
7 i include a means test as a bamier for the use of
Chapter 7 by some debtors. 11 U.S.C. § 707(b). Thus,
debtors egming over a certain median income must either
proceed under Chapter 11 or Chapter 13. Debtors who are
unable to utilize Chapter 7, and whose debts exceed the
limits found at ¢ 109{e}, must proceed under Chapter 11.
According to the argument advanced by Debtors and their
amici, the Congressional goal of forcing certain debtors
who would otherwise proceed under Chapter 7 to repay
their creditors from their disposable income would be
thwarted if Chapter 11 was not a viable alternative for
those ineligible for Chapter 13. Br. of Amicus NACBA at
14.

Putting aside for now the difficulty of assuming that
Congress intended such a sea change without a clear
statement either in the Code or the legistative history, we
are still not persuaded that Congress immtended to do s0.
First, we again encounter the problem that Congress couid
have effected the changes that Deblors argue it soughtin a
far less awlkward and convoluted manmner by simply
raising the Chapter 13 debt limits and making additional
individuals eligible o proceed under that chapter. See
Eariovich, 456 BR. at 682 see also Mullins, 423 B.R, a1
360-61 (“[I}f it had been the mtent of Congress to
eliminate entirely the operation of the [absolute priority
rule] from individual chapter 11 cases, it would have been
much clearer, easier and more direct for it {o have said

£y

simply in § 1129(bY 2B} ‘except that in 2 case in

which the debtor is an individual, this provision shall not
apply” in lien of the language which it did use....”).

More importantly, however, we are not in accord with
those courts adopting the “broad view” on the supposition
that Congress was necessarily attempting 1o make Chapter
11 for individuals funcuon m all respects more like
Chapter 13. As the Ghadebo court observed:

Each one of these new provisions appears designed io
impose greater burdens orn individual chapter 11
debtors’ rights so as to ensure a greater pavout (o
creditors. This was a frequently expressed overall
purpese of BAPCPA: fe., to ensure that debtors who
can pay back a portion of thew debts do so, No one who
reads BAPCPA as a whole can reasonably conclude
that it was designed to enhance the individual debtor’s
“fresh start.”

The Shar Court asserts that the [absolute priority rule]
malkes it virtually impossible for an individual Chapter
11 debtor to confirm a plan that does not provide for
pavment in full to the holders of unsecured claims. To
the contrary, such a plan may be confirmed if the
holders of such claims vote in favor of the plan. They
are likely to do so if a reasonable dividend is proposed,
and ¥574 they conchude that they will recetve mo

dividend in a Chapter 7 case.

431 BE. & 229-30 Tt may well be that Congress
intended in some respects fo harmonize the provisions of
Chapter 11 as they relafe to individual debtors with those
of Chapter 13. However, neither the language of the
statute nor the legislative history of BAPCPA compels
such a conclusion, and much less so that Congress
intended such & dramatic change in bankruptcy law as
abrogation of the absclute prionity rule.

3

Because we conclude, based on our analysis of the
specific and broader context of the BAPCPA, that
Congress did not intend to repeal the absolute priority rule
for individual debtors m Chapter 11 cases, we are not
obligated to consider Debtors and amici’s public policy
argaments. CF Holl, 132 5.Ct atr 1893 (“{Tlhere may be
compelling policy reasons for reating postpetition inconte
that result, it did not so provide in the statute.”). Even
were public policy considerations pertinent to our
decision, however, we do not agree that public policy
necessarity supports Debrors® interpretation of the Code.
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Moreover, in view of the strong arguments recited above
supporting the “narrow view,” relying on a vague public
policy rauionale would be the weakest of reeds upon
which to reach a contrary conclusion.

Debtors® primary contention on appeal with respect to
policy 1% that contmnued application of the absolute
priority ruie for individual Chapter 11 debtors makes it
moere difficult 1o confirm a plan of reorganization,
contrary to the goals of Chapter 11. The mle, the
argument goes, is antithetical to the aims of Chapter 11
because if a debtor who is a sole proprietor is forced o
sell a business that is a sole source of income, the debtor
will have nsufficient means to fund payments under the
plan.

First, as noted above, we do not agree that Congress, in
enacting BAPCPA, necessarily intended fo provide
greater benefits to debtors as compared o protections for
creditors. The second full paragraph of the House Report
on BAPCPA describes the BAPCPA amendments in
favor of the interests of creditors:

the proposed reforms respond to
many of the factors contributing to
the  mecrease  in consuwmer
bankmptey filings, such as lack of
personal financial accountability,
the proliferation of serial filings,
and the absence of effective
oversight to eliminate abuse in the
systern. The heart of the bill’s
consumer  bankmuptcy  reforms
consists of the implementation of
an  income/expense  screening
mechanism (“needs-based
bankroptey  relief” or “means
testing”™), which is intended to
ensure that debtors repay creditors
the maximum they can afford. S.
256 also establishes new eligibility
standards for consumer bankruptey
relief and includes provisions
intended to deter serial and abusive
banksuptey filings. It substantialiy
augments the responsibilities of
those charged with administering
congumer bankruptey cases as well
as those who counsel debtors with
respect to obtaining such relief. In
addition, the bill caps the amount
of homestead equity & debtor may
shield from creditors, under certain
circumstances,

HR.Rep. No. 109-31(I), *89. The next paragraph,
discussing the additional consumer protections found m
BAPCPA, is silent with respect to the absolute priority
rule. It 15 for this reason that we agree with the Ghudebo
court’s assessment that “[n}o one who reads BAPCPA ag
a whole can reasonably conclude that it was designed 10
enhance the individual debtor’s ‘fresh start.” ™ 431 B.R. at
229,

*575 We also reject Debtors” argument that retention of
the absolute priority rule for individual debtors makes
confirmation impossible. The absolute priority rule
unquesiionably applied to individuals from 1978 to 2005,
and during that time classes of unsecured creditors were
always able to ke advantage of the rule to veto
confirmation of a plan where a debtor sought fo refain
property. See dhlers, 485 U.S. at 202, 108 S.Cu 963
(*““There is little doubt that a reorganization pian in which
respondents retain an equity interest in [their] farm is
confrary to the [absolute priority rulel”™). “Faced with
siatutory silence, we presume that Congress is aware of
the legal context in which it is legislating.” Pelisades
Colleciions LLC v. Shorrs, 552 F.3d 327, 334 n 4 (4(h
Cre2008) (internal alterations omitted): see Hall 132
5.0t at 1893 (“When Congress amends the bankruptcy
jaws, it does not write on a clean slate””) (quoting
Ligwsnugr v. Timm, 502 U5 410, 419, 112 8.Ct 773, 116
LEd.Zd 903 (1992} (internal quotation marks omiited).
Debtors would have us hold that Congress decided 1o
address this “harsh” outcome in the most oblique way
possible, and vet omit any mention of this remedy from
the legislative history. That, we are not prepared to do.

Moreover, we remain uncenvinced that the doom and
gloom scenaric presented by Debtors is an accurate
picture of the state of bankruptey law. Debtors assume
that, if the absolute priority rule is left intact, consensual
confirmatior: 1 virtually impossible. To the contrary, plan
acceptance is still very much a possibility, even within the
confines of the absolute priority rule. Debtors “may
negotiaie a consensual plan, pay higher dividends, pay
dissenting classes in full, or comply with the [absolute
prierity rule] by contributing prepetition property.”
Friedman, 466 BR. at 491 {Jury, ., dissenting) (citing
Eamell, 451 B R, a1 512; Ghadebo, 431 BE. at 220-303.

Iv,

As the bankruptcy court below observed, no analysis of
this issue is “free from doubt.” However, for the reasons
set forth above, we believe that Congress did not intend to
abrogate the absolute priority rule for individual Chapter
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11 debtors. The dramatic nature of such a departure from bankruptey court’s order denying plan confirmation.
longstanding pre-BAPCPA taw, the ambiguous language
of the statutes, and the total lack of any mdication in the AFFIRMED

legislative history of such an mtent, lead us fo conclude
that Congress intended fo and did preserve the absolute
priority rule. Congress knows how to eliminate or
partially abrogate the absolute pricrity rule; it has done so Parajlel Citations

before, but did not de so again i BAPCPA,

Accordingly, we conclude that the absolute priority rule

67 Collier Bankr.Cas.2d 1429, 56 Bankr.Ct.Dec. 166,
Bankz. L. Rep. P 82,289

as it applies to individual debtors in Chapter 11 has not
been abrogated by BAPCPA, and we affirm the

b

s

Foometeq

A debtor proceeding under Chapter 11 is termed a debtor in possession under 11 1.8.C. ¢ 1101, but for simplicity we use the
generic term “debtor” for purposes of this opinion.

Although Congress enacted federal bankruptoy laws in 1800, 1841, and 1867, the Bankruptcy Act of 1898, 30 Stat, 544, “marked
the beginning of the era 0§p\,rmanen* federal ban <ruptcx fegislation.” Charles Jordan Tabb, The Historv of the Bankrupicy Lows in
the United States, 3 Am, Bapkr.Inst. L.Rev, 19937, As the Supreme Court later stated, the purpose of the Act was to afford
the emancipated debloa “[tihe new oppormmty in 11& and the clear field for futurs effort.” Local Loan Co. v Hupe, 292 U5, 234
24454 8.Cr, 695, T8 LLEG 1230 (1934). '
Congress passed several amendments to the Act after 1898, but it undertook a complete overhaul of the bankruptey system with
the passage of the Banlauptey Reform Act of 1978; Pub.L. No. 95598, 92 Stat. 2549, 2682 (1978). Sec. e.g., Tabb, Hisiory of
the Banlrupicy Laws, supra at 26-33, The Bmmruptc,y Reform Act rep}aced the {Bankruptey) Act with the Code, culmmatmﬂ
“almest a decade of study and debate about bankruptoy reform [17 /4, at 32,
The absolute priority rale remained a fixture of Chapter X of the Act, which was designed for public companies. See Ralph A.
Peeples, Sinving fn: Chaprer 11, Close Corporations and the Absoluie Priority Rule, 63 Am. Banlo L1 65, 66 (1989},

The legisiative history of the 1978 Act indicates that Congress perceived a need for the new Chapter 11 to have “the flexibility of
Chapter X1 ... and ... the essence of the public protection features [i.e. the absolute priority rule] of current Chapter X.” H.R. Rep.
No. 95593 at 224 (10783, reprinced in 1978 U.S.C.C.AN. 3963 at 6183. “The areas of greatest importance {in Chapter 11} are the
financial standard for confirmation [later described as the absolute priority rule]; the court hearing on the plan and the report on the
plan 1o creditors and stockholders; the right 1o propose a plan; and the appointment of a trusiee.” Id.

We adopt the terminology frequently used by commentators and courts writing on the post-BAPCPA status of the absolute priority
rule. That is, the “broad view” represents a finding that the absolute priority rule has been abrogated by BAPCPA, while the
“narrow view™ holds no abrogation has occurred.

“Only an individual with regular income that owes, on the date of the filing of the petition, noncontingent. hiquidated, unsscured
debts of less than $360,475 and noncontingent, liquidated, secured debts of less than $1.081,460, or an individual with regular
income and such individual’s spouse, except & stockbroker or a commodity broker, that owe, on the date of the filing of the
petition, noncontingent, liguidated, unsecured debis that aggregate less than $360.473 and noncontingent, liquidated, secured debts
of less than $1.081,400 may be a debtor under chapter 13 of thistitle.”™ 11 L.5.C. § 109¢¢) (footnotes omitted).

We thank courl-assigned amicus counsel, the Appellate Litigation Program at Georgetown University Law Center, for its able
representation of the bankruptcy court’s position in this matter.

11 US.C. ¢ 1306(a) provides:
Property of the estate includes, in addition to the property specified in section 541 of this title—
(13 all property of the kind specified in such section that the debtor acquires after the commencement of the case but before
the case is closed, dismissed, or converted to a case under chapter 7, 11, or [2 of this title, whichever occurs first; and
(2} earnings from services performed by the debtor after the commencement of the case but before the case is closed,
dismissed. or converted o a cass under chapter 7, 11, or 12 of this title, whichever occurs first.

Inn addition, as at least one bankruptey court has noted. the “broad view™ of the BAPCPA amendments may render certaln parts of
the Cods superfluous. “The language ‘in addition to the property specified in section 3417 .. would render surplusage the words
all property of the kind specified in section 5477 in Secton 1115(a¥ 1), if Section 1115 is interpreted to include all property of the
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estate.” Swgpheny, 445 B.R. at 32021,
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United States Bankruptcy Appellate Panel
of the Ninth Circuit.

In re Gregory A. FRIEDMAN and Judith
Mercer—-Friedman, Debtors,
Gregory A, Friedman; Judith Mercer—Friedman,
Appellants,
V.
P+P, LLC, Appellee,

BAP Nos. AZ—-11-1105-JukiCl, AZ~11—1149-JuKiCl.
| Bankruptey No. 07-02135. | Argued and Submitted
Jan. 18, 2012. | Decided March 19, 2012,

Synopsis

Background: Order was entered by the United States
Bankruptcy Court for the District of Arizona, Philip H.
Brandy, J., refusing to confirm plan proposed by
individual Chapter 11 debtors on ground that plan,under
which debtors would retain their equity interests in
businesses, did not provide for a 100% distribution on
unsecured claims. Debtors appeated.

[Holding:] The Bankruptcy Appellaie Panel, Clarkson, 1.,
held that, by its plain terms, “absolute priority” rule was
inapplicable in Chapter 1! case filed by individual
debtors.

Reversed and remanded.

Fury, ¥, dissented and filed opinion.

West Headnotes (11)

o Bankruptey

@=Effect; proceedings in converted case’
Bankrupicy
g=Finality

When bankruptey court converted individual
Chapter 11 case to case under Chapter 7, based
on debtors’ failure to file amended plan as
directed by court, its prior order denying
confirmation of earlier plan became a “final”

order, from which appeal would lie. 28 U.S.C.A.
§ 158(a)(1).

Bankruptey
@»Conclusions of law; de novo review

Whether the Bankruptcy Abuse Prevention and
Consumer  Protection Act  (BAPCPA)
amendments had made “absolute priority” rule
inapplicable in Chapter 11 case filed by
individual debtors was question of statutory
interpretation, that the Bankruptcy Appellate
Panel (BAP) would review de novo, 11
U.S.CAL §§ 1115, 112903 2){B)(i).

§ Cases that cite this headnote

Bl Bankruptey
@=Preservation of priority
“Absolute priority” rule should be viewed
through the Jens of common sense and
interpreted in such a way as to facilitate goals of
the statute. 11 U.S.C.A. § 1129(b)(2)(B)(.

a Statutes

=What constitutes ambiguity;, how determined
Ambiguities do not necessarily arise simply

because statufory terms may have alternate
meanings.

Bl Statutes
= ontext

Statutory words, ail of them, should be read in
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{6}

17

{81

{9l

context with the sentence, the paragraph, and the
entire text of statute,

Bankruptcy
Z=Construction and Operation

Interpretation of the Banksuptcy Code begins
with statutory language ifself, and if that
language is plain and unambiguous, then court
must enforce the Code according to its terms.

1 Cases that cite this headnote

Statutes
@=Plain Language; Plain, Ordinary, or Common
Meaning

As long as statutory scheme is coherent and
consistent, there generally is no need for court to
inquire beyond plain language of statute.

Bankruptey

@=lairness and Equity; “Cram Down.”
Bankruptcy

g=Confirmation; Ohjections

Burden of demonstrating that proposed Chapter
11 plan is “fair and equitable,” as required for
“cramdown,” falls on plan proponent. 11
US.C.A. § 1129().

I Cases that cite thiy headnote

Bankruptey
Z=linsecured creditors and equity holders,
protection of

Simply put, Chapter 11 plan that does not pay
unsecured creditors in full is nonetheless “fair
and equitable,” and can be “crammed down”

{10

]

over unsecured creditor’s objection, as long as
individual Chapter 11 debtor does not retain any
property other than property included in
expanded definition of “property of the estate”
applicable in individual Chapter 11 cases. {1
US.CA§§ 1115, 11290y 2B,

3 Cases that cite this headnote

Bankruptcy

#=Property of Estate in General
Banikruptey

#F=Afier-acquired property; proceeds; wages
and earnings

By its plain terms, property included in
expanded definition of “property of the estate”
applicable in individual Chapter 11 case consists
of all the property specified in general definition
of “property of the estate,” together with two
types of property that debtor acquires
postpetition, newly acquired property and
income. 11 U.S.C.A. §§541(a), 1115.

2 Cases that cite this headnote

Bankruptey

@ Preservation of priority

Bankruptey

é=insecured creditors and equity holders,
pretection of

By its plain terms, “absolute priority” rule was
inapplicable in Chapter 11 case filed by
individual debtors, such that debtors’ retention
of their equity interests in businesses that they
started up prepetition did not prevent them from
“cramming down” plan that would result in less
than a 100% distribution on unsecured claims.
11 US.CAL §§ 1115, 129X 23B)(1).

3 Cases that cite this headnote

*472 Apf)eal from the United States Bankruptey Court for
the District of Arizona, Honorable Philip . Brandt,
Bankruptcy Judge, Presiding, Honorable James M.
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Mariar, Chief Bankruptey Judge, Presiding.*
Attorneys and Law Firms

Scoit D. Gibson, Esq., of Gibson, Nakamura & Green,
PLLC, argued for appeilants Gregory A. Friedman and
Judith Mercer—Friedman. Daniel Mark Press, Esq., argued
for National Association of Consumer Bankrupicy
Attorneys, as amicus curiae, by special leave of the Panel,
supporting the appellants’ position.

Before: JURY, KIRSCHER, and
CLARKSON, "Bankruptcy Judges.

Opinion

*473 OPINION

CLARKSON, Bankruptcy Judge.

Chapter 11 debtors, Gregory Friedman (“Gregory™) and
Judith Mercer~Friedman (“Judith™) {collectively, the
“Friedmans” or “Debtors™), appeal the bankruptcy court’s
orders denying confirmation of their second amended
plan (BAP No. 11-1105) and converting their case to
chapter 7 (BAP No. 111149},

These consolidated appeals raise the issue whether the
absolute priority rule embodied in § 1129(b)2)}B)i)'
applies to individual chapter 11 debtors. We granted leave
to the National Association of Consumer Bankruptey
Attorneys (“NACBA”) to file an amicus brief in support
of Debtors’ position that the rule does not apply to them.
Both the Appellants and the NACBA participated in the
oral arguments before us. No party has participated as an
appellee in this appeal. For the reasons stated, we hold
that the absotute priority rule does not apply in individual
debtor chapter 11 cases and REVERSE the bankruptcy
court’s order denying confirmation of their second
amended plan (BAP No. 11-1105). We also REVERSE
the bankruptcy court’s order converting the Debtors’
chapter 11 case to chapter 7 (BAP No. 11-1149). We
REMAND these matters to the bankruptcy court for
further action consistent with this opinion.

I. FACTS’
The Friedmans are technology entrepreneurs who founded
and operated several internet-related businesses. Several
of those businesses suffered financial difficulties and had
filed for protection under chapter i1 of the United States
Bankruptcy Code. Eventually, however, those businesses

were dismissed, leaving the Friedmans with significant
tax liabilities and unpaid secured and unsecured business
debts.

A. The Prior Corporations’ Bankruptcy Events

The Friedmans founded Netbeam, Inc. (“Netbeam™), a
company that provided high speed wireless iaternet
services to customers in Summit County, Colorado, On
July 10, 2001, Netbeam filed a voluntary petition for
chapter 11 relief in the Colorado bankruptey court
(Bankruptcy Case No. 01-19986). Two days prior to
Netbeam’s filing, the Friedmans formed Peak Speed
Communications, Inc. (“Peak™). Ten days after
Netbeam’s filing, the Friedmans, as officers of Peak,
entéred into an Operating and Merger Agreement between
Netbeam and Peak. Although this agreement was not
disclosed to the bankruptcy court, the Friedmans
implemented its terms. At some point, the undisclosed
*474 agreement surfaced and an examiner was appointed.

Netbeam eventually confirmed a plan which effectively
merged Netbeam and Peak. In accordance with the
confirmed plan, Peak, the successor, closed a loan from
First United Bank (the “Bank™ in the approximate
amount of $600,0600. P+P, LLC (“P+P") pledged
$200,000 to guarantee the loan. The loan was secured by
all of Peak’s assets and a second deed of trust on the
Friedman’s real property located in Breckenridge,
Colorado (“the Breckenridge Property™), which they used
as a rental property and a part-time residence.

DPuring Netbeam’s bankruptcy, significant amounts of
employment taxes went unpaid. Eventually, Netbeam
ceased making its quarterly payments to the U.S. Trustee
angd was unable to make other payments required under
the;plan; On August 22, 2006, the bankruptcy court

A few yéérs earlier, on May 3, 2004, Peak filed a chapter

11 petition in the Colorado bankruptcy court (Bankruptcy
Case No. 04-19246). During the course of Peak’s
bankruptey, P-+P purchased the Bank’s loan to Peak. In
the process, P+P stepped into the Bank’s shoes with
respect to the Bank’s security interest in virtuaily all of
Peak’s assets and the second deed of trust on the
Breckenridge Property. P+P then acquired and later sold
Peak’s assets.

In 2007, P+P commenced an action in the Colorado state
court against the Friedmans, seeking a declaration that it
had a valid lien on the Breckenridge Property and the
right to foreciose. The state court entered a defauit
judgment in favor of P+P which began foreclosure

were unable to reorganize and their bankruptcy cases
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proceedings on the Breckenridge Property.

B. The Friedmans® Bankruptcy Events

On October 27, 2007, the Friedmans filed their chapter 11
petition in the Arizona bankruptey court, thus staying the
foreclosure.” Their Schedule A valued the Breckenridge
Property at $750,000 and Schedule D showed the
property  was overencumbered with  three liens.
Washington Mutual Home Loans (“Washington Mutual™)
had a first lien in the amount of $578,000. P+P had a
second lien in the amount of $556,000. Finally, a painting
comnpany held a third lien in the amount of $2,500.

Debtors” Amended Scheduie B showed personal property
consisting of household goods and vehicles. It also
showed that Debtors (1)} were the sole members in AZCH
NET, LLC ("AZCI”), a wireless internet service provider
located in Arizona City, Arizona; (2) owned 100% of the
stock of Blue River Networks, Inc. (“Blue River™), a
technelogy and management consulting and support
company located in Arizona City, Arizona; (3) were
partmers in a family trust named JGF Family LLP, the
purposes of which were resort rental management
services and family trust; and (4) held stock or had an
interest in Peak, a wireless broadband engineering
company located in Breckenridge, Colorado. Debtors
assigned a zero value to their interests in all these entities.

Schedule E showed priority unsecured debt consisting of
substantial amounts owed to the Colorado Department of
Revenue and the Intemal Revenue Service for
employment faxes by Netbeam or Peak, and for personal
income taxes. Schedule F showed debt owed on
equipment leases and wehicles for Netbeam. Those
amounts, along with credit card and other *475
miscellaneous unsecured debt, totaled $359,000.

Finally, Debtors” Amended Schedule I showed combined
average monthily income as $15,094. Of that amount,
59,000 was attributed to income from their businesses and
$3.,000 was attributed to income from rentals on the
Breckenridge Property. Amended Schedule 1 also
reflected that both debtors were collecting social security
income and Gregory was receiving a pension from IBM
of $594 a month. Amended Schedule ¥ showed average
monthly expenses of $13,698, which included $6,730.18
towards the debt on the Breckenridge Property. Debtors’
monthly net income was reflected at $1,395.84.

P+P immediately moved for relief from stay on the
Breckenridge Property. Washington Mutual later. 1
similar motion. g

C..Debtors’ Initial Plan

Debtors’ initial plan provided for, among other things,
payments to satisfy their mortgage and other debt related
to the Breckenridge Property, with the exception of the
claiins of P+P. Debtors stated their belief that they had
paid P+P in full.' Under the heading “Implementation of
the Plan”, the pian provided:

Upon confirmation, all of the assets of the Debtors’
estate shalf be vested in the Debtors and the Debtors
shall continue to work in their consulting and business
management company. Debtors shall pay ail expenses
of their personal life, including taxes and insurance
costs, on a current basis. The Debtors® disposable
income shall be deposited into the Plan Fund and
distributed as provided hersin.

D. Debtors’ First Amended Plan

After a status conference on this plan, Debtors filed a first
amended plan which provided for P+P’s claim in the
evént the state court default judgment against them was
upheld The plan also provided that to the extent P+P’s
claim was unsecured, its claim would be paid pro rata
with the other general unsecured claims. Debtors
pro}iosed to pay $634 per month to unsecured creditors.

Bei‘bre any hearing took place on Debtors’ first amended
plan, the bankruptcy court granted P+P’s motion for relief
from stay on the Breckenridge Property by order entered
on September 12, 2008. The bankruptcy court later
granted Washington Mutual’s relief from stay motion on
the Breckenridge Property by order entered on Aprii 9,
200%9. Eventually, Washington Mutual foreclosed on the
Breckenridge Property. Due to the coilapse of the real
estaté market, P+P’s secured claim against the
Breckenridge property became entirely unsecured.

E. Debtors’ Second Amended Plan
In early February 2010, Debtors filed their second
amended plan. For confinmation purposes, this plan only
needed to address the priority and secured claims of the
%amg authorities and Debtors’™ general unsecured claims,
mcIudmg the claims of P+P.° Debtors’ proposed
stdtement of implemeniation *476 of the plan remained
the same; 1.e., upon confirmation, their assets, Jnciudmg
thelr equlty interests in their businesses, would revest in
Dabtors and they would continue to work and contribute
atl; their- disposable income to the plan. The proposed
payment of $634 a month to unsecured creditors was not

i LS Governmeaent Works., 4
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altered,

According to Debtors’ second amended disclosure
statement, their combined monthly income went from
$15,0694 t0 $6,297. The $6,297 figure consisted of $2,000
income from Debtors’ businesses with the remaining
amounts attributed to Gregory’s IBM pension and
Debtors’ combined social security income.

P+P, Debtors’ largest unsecured creditor, voted against
the second amended plan and filed an objection’ on the
grounds that it (1) violated the absolute priority rule
because Debtors’ plan left their ownership interests in

“valuable” property untouched while paying unsecured
creditors only $634 a month; (2) violated the best mterests
of creditors’ test under § 1 12‘)@)(7} because Debtorb had
not properly disclosed the value of their business interests
in AZC] and Blue River; and (3) was filed in bad faith. In
connection with. its objection, P+P offered the opinion of
an expert that AZCI had a value of $603,000 to $662,500
as of the date of the petition.”

F, The Debtor’s Modification to thelr Second Amended
Plan

On June 3, 2010, Debtors filed a modification to their
second amended plan. The modification increased the
payments to unsecured creditors on a monthly basis
following the effective date, based on anticipated growth
in Debtors’ business ventures,

The bankruptcy court conducted a hearing on Debtors’
second amended plan and only addlessed the applicability
of the absolute priority rule found in § 79(b)(2)(8)(1|)
The bankruptcy court, recognizing the split of authority
throughout the nation, concluded that the absolute priority
rule applied to individual chapter [1 plans. On. Febmary
17, 2011, the bankruptcy court entered the order
confirmation of Debtors’ second amended plan. In the
order, Debtors were instructed to filed a third amended
plan and disclosure statement by March 1, 2011.

" Debtors did not further amend their plan, Instead, they
filed an appeal of the order denying confirmation of their
second amended plan. On March 7, 2011, the bankraptcy
court conducted a show cause hearing as to why Debtors’
case should not be dismissed or converted. The court
issued a Memorandum Decision and converted the case to
chapter 7, finding that (1) Debtors failed to comply with
an *477 order of the court, (2) there was an absence of a
reasonable likelihood of rehabititation, and (3) Debtors
failed to file a disclosure statement, or file or confirm a
plan within the time fixed by order of the court, §

converting Debtors’ case on March 11, 2011.°

Debtors moved for a stay pending appeal. On March 29,
2011, the bankruptcy court granted the motion in a
Memorandum Decision, staying the proceedings pending
the adjudication of this appeal. The bankruptcy court
again recognized the split of authority on the issue of
whether the absolute priority rule applied to individual
chapter 11 debtors and, therefore, found Debtors had a
chance of success on appeal. In addition, the bankruptoy
coutt found that Debtors would suffer irreparable mjury if
noistay was granted because their businesses could be
sold.in chapter 7, leaving them without the ability to earn
a living. The bankruptcy court alse found that the harm to
the;“IRS and P+P was merely delay. Finally, the
bankruptcy court stated that as & policy question, the
public interest would be advanced by obtaining a ruling
from this Panel on the applicability of the absolute
priority rule in an individual chapter 11 case. The
bankruptey court entered the order staying the conversion
of Debtors’ case on March 29, 2011, Despite the stay,
Debtors received their chapter 7 discharge on September
22,2011

1. JURISDICTION

The bankruptey court had jurisdiction over this
proceeding under 28 U.S.C. §§ 1334 and 157(b)2)(L).
We have jurisdiction under 28 1J,5.C, § i38.

IML ISSUE

Dogs the absolute priority rule in § H29(0)2)B)G)
appiy to chapter I'1 debtors who are individuals?"

IV. STANDARD OF REVIEW

™ This appeal raises a statutory interpretation question
which we review de novo. 4MB Prop., L.P. v. Official
Creditors {In re AB Liguidating Corp.), 416 ¥ 3d 961,
963 (9th Cir.2003). A de novo review allows us to
examine the interpretation *478 and application of the
relevant statutes independent of the bankruptcy court’s
determination.

22(b)(4)(1) The bankrupicy court entered tile order
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V., DISCUSSION

A. The 4bsolute Priority Rule :
The absolute priority rule, and issues within its realm are
significant mainstay topics for most bankruptcy
practitioners and jurists of the last quarter of the 20th and
early 21st centuries. Once only held closely in the hearts
and minds of commercial and business reorganization
counsel, since the passage of the 2005 BAPCPA" the
absolute priority rule, as amended, has now crossed over
to the general consumer bankruptey practice world.”

The absolute priority rule initially was a judicially created
concept, arising from a series of early twentieth-century
railroad cases including N. Pac, Ry, Co, v, Boyd, 228 U.S.
482, 508, 33 8.Ct. 554, 57 L.Ed. 931 (1913), The U.S.
Supreme Court adopted the absolute priority rule to
prevent deals between senior creditors and equity holders
that would impose unfair terms on unsecured creditors.

An interesting feature of the absolute priority rule, even
before enactment of the BAPCPA amendment to §
L129(bX2) (B, is that the rule has never been
absolute. For instance, the U.S. Supreme Court in Kgnsas
City Terminal Ry. Co. v. Cent. Union Trust Co.,:278,U.S:
445, 455, 46 S.Ct. 549, 70 LEd. 1028 (1926), atbeit in
dicta, recognized that a new, substantial, and necessary
contribution could allow an old equity hoider to retain an
interest in the reorganized debtor. This contribution was
commonly called the “new value corollary,” Later, in
Jase v. Los Angeles Lumber Products Co., 308 U.S. 106,
60 5.C1. 1, 84 L.Ed. 110 (1939), the U S, Supreme Court
considered an offer by sharcholders to continue their
participation in the company’s business after confirmation
of the plan of reorganization, which finally confirmed and
clarified the new value corollary.”

The absclute priority rule (as it pertained to unsecured
creditors) was eventuaily codified in 1978, within §
T129(b X2 B)(it). Interestingly, and despite years of case
law by that time, no reference was made to “absolute
priority” or “new value” in that codification. The words
“absolute priority” or “new value” do not appear
anywhere in § 1129 o

Other nuances with respect to the absolute priority rule
developed foilowing its codification, with courts finding
other “exceptions” besides the new value corollaly *479
that do not appear in the text of the statute. For' mstance
in 2001, the 9th Circuit Court of Appeals in Secur ity
Farms v. Gen. Teamsters, Warehousemen and Helpeis
Union, Local 890 (In re Gen. Teamsters, Warehousemen
& Helpers Union, Local 890), 265 F.3d 869, 8§74 (9th
Cir2001}, found that the absolute priority rule did not

app"l,y to organizations where their members did not hold
“equity imterests” in the entity (even though the term
“equiity interest” does not appear in § 1 [29(b)2)(B):D).

In that case, the Ninth Circuit, relying on the Seventh
Circuit’s case of In re Wabash Valley Power Ass'n, 72
F.3d 1303, 1315 (7th Cir.1995), agreed that the term
“interest” in § 1129(b}2)(B)Xii) meant equity interest in a
for-profit corporation. These cases undertook a historical
review of the absolute priority rule, delving into the fact
that the “absolute priority rule” had (at least) one specific
mission—to  undermine  corporate  shareholders’
advantages over unsecured creditors.

Prior to the enactment of BAPCPA, an individual debtor’s
pian needed to meet the requirements of the absolute
priority rule,’"  “Interest” as it appears in §
1129(0)2)(B)(ii) has various meanings, and the
individual debtor’s ownership rights in estate property, as
that property is defined from time to time by the
Bainkruptcy Code and judicial interpretations, are

.perfpctly harmonized within the absolute priority rule,

both prior to and after BAPCPA’s enactment.

B “] o Two points are to be drawn here. First, courts have
aIWays reviewed § F120(b)2} B through the lens of
comnimon sense and have approached legislative
interpretation in a way to facilitate the goals of the statute.
Second, simply because words may have aliernative
meanings, ambiguities do not necessarily arise. The
words, all of them, should be read in context with the
sentence, the paragraph, and the entire text of the statute
(in this case, the Bankruptcy Code). As in the case of
“interest” in § 1129{b)2)B)(ii), words have various
meanings depending on their underlying required usages,
but no real reasonable ambiguity is created simply
because of those various usages.

B. The Methodology of Statutery Interpretation
How do we endeavor to understand the parts of §§
179(b)(2)(B)(ii) and 1115 as they relate to the
app 1cab1hty of the absolute priority rule to individual
chaptcr 11 debtor plans? We are first guided by primary
pn;;mp%
i

1 ='he interpretation of the Bankruptey Code first begins
wmivthe language itself. See fn re Griffith, 206 F.3d 1389,
b§33 (11th Cir.2000); United States v. Ron Pair Enters.,
489 U.S, 235, 241, 109 S.Ct. 1026, 1063 L.Ed.2d 29()
{1989). If the lano_u.age is plain and unambiguous, then the
Court must enforce the Bankruptey Code according to its
terms. fd” In re Gosman, 282 B.R. 45, 48
(Bankr.S.D.Fia,2002).

slaim o oonging! U Government Works
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The U.S. Supreme Court in Lamie v. LS Trustee,
addressed this point directly;

The starting point in discerning congressional intent is
the existing statutory text, see Hughes Aircraft Co. v,
Jacobson, 525 UK. 432, 438, 119 S.Ct. 755, 142
L.Td.2d 881 (1999), and not the predecessor statutes. It
is well established that “when the statute’s language is
plain, the sole function of the courts—at least where the
disposition required by the text is not absurd—=is to
enforce it according to  its  terms.” Hargford
Underwriters *480 Ins. Co. v, Union Planters :Bank,
N.A., 530 US. 1, 6, 120 8.Ct. 1942, 147 L.Ed.24 1
(2060) (internal quotation marks omiited) (quoting
United States v. Ron Pair Ewnterprises, Inc, 486 1.5,
235, 241, 109 S.Ct 1026, 103 L.Ed.2d 290 (1989), in
turn quoting Caminetfi v. United States, 242 11,8, 470,
485,37 S.Ct 192, 61 L.Ed. 442 (1917)).

Lamie v. U.S. Trustee, 540 1.8, 526, 534, 124 §.Ct. 1023,
157 L.Ed.2d 1024 {2004).

7 In interpreting the Bankruptcy Code, the U.S. Supreme
Court has held “as long as the statutory scheme is
coherent and consistent, there generally is no need for a
court te inquire beyond the plain language of the statute.”
BFP v. Resolution Trusr Corp., 511 U8, 331, 566, 114
S.CL 1757, 128 L.Ed.2d 556 (1994).

Thus, we look to the statutory language at issue. o

C. The Plain Meaning of the Absolute Priority |
Provisions o
The requirements for confirmation of a plan of
reorganization are generally set out in ¢ 1129, which
provides two separate and distinct paths for successful
confirmation. The first path is mapped out in the sixteen
paragraphs of § 1129¢a). If a plan proponent can
demonstrate to the satisfaction of the court that each and
every requirement contained in paragraphs (1) through
(16) of § 1129(a) has been met, a plan can be confirmed.
Of particular note is the requirement of obtaining the
consent of each class of creditor as required by paragraph
(8) of § 112%a).

81 A second path to confirmation is established pursuant
to § 1129b), where absent consent of each class of
creditor (as required by § 1129(a)(8)), a plan may still be
confirmed by the bankruptcy court if (1) the fifleen
remaining paragraphs of § 1129{a) are met, and {2} the
plan is, ameng other things, “fair and equitable.” This
nonconsensual method of confirmation is referred:to as

“cramdown.”’” The burden of demonstrating that the plan
is “fair and equitable” in order to obtain confirmation falls
on the plan proponeni.

The Bankruptcy Code provides guidance as to whether a
plan is “fair and equitable” as to unsecured creditors.
Secpi'on F129(0Y2)B)(i), known as the “absolute priority
rule?, provides that a plan is “fair and equitable” if:

(.ﬁ) With respect to a class of unsecured claims—

B i
Pl

i

(i) the holder of any claim or interest that is junior to
the claims of such class will not receive or retain under
the plan on account of such junior claim or interest any
property, except that in a case in which the debtor is an
individual, the debtor may retain property included in
the estate wunder section 1113, subject lo the
requirements of subsection (a)(14} of this section.
11 U.S.C. § 1129(Mb)(2)(B)(i1) {emphasis added).™

P Simply put, a ptan not paying an unsecured creditor in
full is nevertheless “fair and equitable” (and can be
crammed down over the unsecured creditor’s objections),
so long as an individual debtor does not refain property
except property included in the bankruptcy estate under §
17173

*481 Therefore, one must now consider the companion
section to § 1129(bY2X(B)(iD), § 1115, to determine what

property :was included in the bankruptey estate when the

debtor is ar individual,

[ . )
WO We ‘believe that § 1115 plainly identifies an
individual chapter 11 debtor’s estate as

(1) Property specified in § 341 (i.e., “property of the
estate includes, in addition to the property specified
in section 541 ) (emphasis added);

(2) All property of the kind specified in § 541
that the (individual) debtor acquires after the
commencement (but before the closure,
dismissal or conversion) of the case; and

{3} carnings from services performed by the
debtor after the commencement of the case but
before -the case I8 closed, dismissed, or
converted to a case under chapter 7, 12, or 13,
whichever occurs first.
Application of “plain-meaning analysis” has been set out
in the recent 9th Circuit BAP decision Barns v. Belice (In
re Belice), 461 B.R. 564 (9th Cir. BAP 2011). In that
N oy
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opinion, the BAP was critical of the bankruptcy court’s
application of the plain-meaning analysis.

Without considering the
relationship  of the phrase in
question to the contextual statutory
scheme or the logical impact of
their broad interpretation on that
scheme, they improperly emphasize
one meaning of the words to the
exclusion of all other
considerations. See Corley v
United States, [556 U.8. 303} 129
S.Ct. 1558, 1567 n. 5, 173 L.Ed.2d
443 (2009). '

Belice at 577.

With this guidance in mind, we consider here, and later in
our opinion, our plain-meaning interprefation of the
language contained in § 1129(b)2)B)(ii} and §71115
within the contextual statutory scheme and logic of plan
confirmation requirements of Chapter 11,

First, we observe that there are no conflicting provisions
within Chapter 11 relative to our view that the absolute
priority rule does not apply in individual chapter 11 cases,
We find no anomalies, inconsistencies or conflicts created
by this interpretation. More iImportantly, we find
significant contextual concordance with the other
requirements for plan confirmation, including those
previously described, including but not limited to (1) the
new requirement for dedication of all of debtor’s
disposable income for five years, (2) the stralght-forward
best interest of creditors test, and (3) the delay of issuance
of discharge until the plan has been fully consummated.
Including the § 541 property within the universe of
property contained in § 1115, as we believe a
plain-meaning interpretation requires, does no violence to
the logical impact of the reorganization process or scheme
established in chapter 11. Indeed, especially combined
with the new additional *482 requlrement of five years of
debtor’s disposable income, it is illogical to thereaﬁer
remove the debtor’s means of production of, debtor 5
disposable income by maintaining the absolute pnorlty
rule in an individual’s case.

The dissent argues that the rule of statutory construction
guides that, where possible, one must avoid rendering any
parts superfluous. (Citing TRW Inc. v. Andrews, 534 U8,
19, 31, 122 S.Ct. 441, 151 L.BEd.2d 339 {2001)). The
dissent further argues that “the broad construction the
Panel advocates causes parts of the Code to become
superfluous. For example, § 103(a) makes § 541, which

states that an estate is created upon the filing of a petition,
applicable in chapter 11 cases. Section 103{a} was not
amended by BAPCPA. But the broad view makes §
103(a) inapplicable in individual chapter 11°s.” However,
the argument proves too much and is incongruent with the
reality of the Bankruptcy Code. Section 1115 mirrors §
1306 which was part of the 1978 Code concurrent with
enactment of § 103(a). Nobody, ever, has argued that §
1306 made § 103(a) surplusage, and there is no reason for
this - Panel to do so with respect to § 1115, To do
otherwise- would create an indefensible discontinuity
between § [115 and § 1306,

Section 111575 identification of estate property consists of
the property contained in § 541 and the two post-petition
acqiiired ' assets—newly acquired property and income.
The:so-called disputes over what “included” means in §
1128(0)(2)(B)(i) and “in addition to” in § 1115 arise
from misinterpretation of the words. “Included” is not a
word of limitation.™ To limit the scope of estate property
in §% 1129 and 1115 would require the statute to read
“in¢loded, except for the property set out in Section 5417
(in the case of § T129(b)2XBXi)), and “in addition to,
but not inclusive of the property described in Section
5417 (in the case of § 1113},

" A plain reading of §§ 112%(b)}2)BYiD) and 1115
together mandates that the absolute priority rule is not
applicable in individual chapter 11 debtor cases. dccord
SPCP Group, LLC v Bigping, 465 B.R. 316, 320-22
{M.D.F1a.2011) {declined to follow /n re Gelin, 437 B.R,
435, (Bankr M.DD.Fia.2010), which followed the narrow
view based on an ambiguity analysis); /n re Tegeder, 369
B.R. 477 (Bankr.D Neb.2007) (following a plain meaning
analysis); fn re Shar, 424 B.R. 854 (Bankr.D.Nev.2010)
(following the broad view based upon an ambiguity
analysis).

D. Amxbfsn‘ of Legislative History, Congressional Intent,
or f)tlzer Speculations

Much timie has been spent by jurists and scholars on the
Ieg1slat1ve history, congressional intent, and other
speculations surrounding the applicability of the absolute
priority rule in individual debtor chapter 17 cases. We
have reviewed a myriad of lower court decisions and
articles replete with seemingly endless analyses of
possible congressional intentions and various outcomes
depending on the “narrow™ or “broad” view adopted by
the author,

While certainly not exhaustive in scope, these decisions
and atticles have undertaken a titanic effort to frame their
outcomes on what may be a very weak universe of *483
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original regources. However the Bankruptey Code, as the
main rescurce, does provide significant assistance. For
instance, Congress in adopting BAPCPA’s individual
debtor chapter 11 provisions borrowed provisions from
chapter 13. Section 1123(a)(8) was added to the
Bankruptey Code, providing that, to be confirmable, an
individual debtor’s plan must provide for the paytpent to
creditors of ali or such portion of earnings from personal
services or other future income of the debtor-—resembling
§ 1322(ay(1). Section 1129(a)}(15) was added, giving
dissenting unsecured creditors who are not being fully
paid under the plan absolute veto power over the plan
uniess the debtor contributes an amount equal to all of his
projected disposable income over the longer of five years
or the plan payment period—resembling § 1325(b).
Section T141(d)}(5)}A) was added, delaying the discharge
until compietion of all plan payments—resembling §
1328(a). Section 1141(d} 5} B) was added, permitting a
discharge for cause before all paymenis are
completed—resembling the hardship discharge of §
1328(b}. And, Section 1127(e} was added, permitting
modification of a plan even afler substantial
consummation—resembiing § 1329(a).

Finally, a plain reading of §§ 1129 and 1115 demonstrates
that, just as in chapter 13, to confirm a plan doés not
require the application of an absolute priority rule. As in
Chapter 13, the disposable income requirement insures
that the individuai debtor is required to dedicate all of his
or her disposable income over a designated t]me eriod
{three or five years in Chapter 13, af least five years in
chapter 11) to pian payments direcied to unsecured
creditors.

When decisions have gone further than exercising a plain
reading of the statute, they have entered into speculative
analyses that are fatally flawed.

As an example, the bankruptey court in /n re Ghadebo, in
determining that the abselute priority rule continued to
exist in individual debtor chapter 11 cases, found a
so-called  “anomaly” that made ‘“no sense.” The
bankruptey court said:

Finally, if §§ 1129(b)(2)(B)(i}) and
P15 are read to eliminate the
“absolute  priority”  rule  for
individual chapter 11 debtors, the .
Court is faced with a procedural
anomaly. If the plan proposes to
pay them anything, the debtor is

required 10 send them a ballot. Yet,
their vote can be ignored. This
makes no sense. The Court reads -

§§ V129(bY2)BX(H) and 1115 to
eliminate the “absolute priority”
rule only as to an individual chapter
.+ 11 debtor’s post-petition property.
* . I bases this conclusion on both the
' language of the statute, both in
© isolation and viewed in the context
of the Bankruptey Code as a whole.
1t finds this reading most consistent
with the intent of Congress as
expressed in the legislative history.

Inre Ghadebo, 431 B.R. 222, 230 (Bankr N.1>.Cal.2010).

The above passage challenges the abrogation of the
absolute priority rule in individual cases (with respect to
pre-BAPCPA § 541 estate property) based on an apparent
procedural anomaly that the debtor must solicit votes but
can ignore them. No anomaly exists; those votes are not
ignored. The analysis is incomplete. If the class votes yes,
§ 1129(a)(8) is satisfied. If the class votes no, its vote is
not ignored. If the plan provides distributions of property
equal to the allowed amount of the unsecured claim, both
§8 1129(a)(13YA)Y and 1129 2ZXB)1) are met, and the
court may confirm the plan if it is fair and equitable under
§ HI29(b)Y1). If the plan provides for less than satisfaction
in full on a present vaiue basis and the impaired class
votes no, then it may be *484 confirmed as long as §
112%a)(15)B) . and (b)(1) are satisfied. In essence,
Congreqs affirmatively amended the law so that §

379(21){%5)(}3) would trump § L129(L)Y2XBYE) in
individual debtor cases. Thus, § 1129(b)(2)HB)ii)'s
proscription on the retention of ownership interests by an
individual debtor is not an aspect of the absolute priority
rule in individuai debtor chapter 11 cases. In this instance,
recourse to legislative history and spirited analytics is
unnecessary in light of the plain meaning of this particular
statute,

The Dissent disagrees with the Panel’s point, stating that
for one reason or another, creditors may vote against a
plan without filing an objection. However, cleatly, the
drafters of § 1129(a)(15) tried to create symmetry
between chapters 11 and 13 for individual debtors. Of
course in chapter 13, unsecured creditors do not get to
vote on the plan. They can only object to confirmation
ander § 1325(b)(1). The BAPCPA amendment to §
1E29(a)(13) mirrors this treatment in chapter 11 where
creditors holding claims in impaired classes have the right
to yote on the plan as well as to object to confirmation.
The- drafter’s failure to anticipate this nuance does not
prowde ‘a reason to destroy the symmetry between
chapters 11 and 13. The possibiiity that all unsecured
credltors voting against the plan would simultaneousty
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fail to object to confirmation is a theoretical figment
squarely opposed to reality. We will not interpret a statute
to destroy a sensible interpretation based on such a
conjecture.

V1. CONCLUSION

We hold that the absolute priority rule does not apply in
individual debtor chapter 11 cases for the reasons stated
above, Therefore, we REVERSE the orders . denying
confirmation of Debtors’ second amended plan and
converting their case to chapter 7, and REMAND the
matter to the bankruptcy court for further action
consistent with this opinion. '

JURY, Bankruptey Judge, dissenting:

Addressing an issue that has confronted and confounded
innumerable bankruptcy courts around the country and
resulted in a significant number of published opinions
from those courts which split demonstratively in their
resuits, the Panel rules that the words of the
post-BAPCPA statutes about the absolute priority rule in
individual chapter 11°s are “plain” and subject to only one
simple reading. The Panel premises this simplistic
outcome on its conviction that Congress intended to align
individual chapter 11°s almost entirely with chapter 13’5
because of some alterations in the Bankruptcy Code by
BAPCPA which made the two previously divergem
proceedings more similar.

I disagree—not only with the holding, but also with the
underlying assumptions which drive the decision. The
majority’s analysis would have us conclude: that the
definition of property of the estate found in § 541 and
made applicable to all chapters by § 103(a) has no
meaning in individual chapter 11's. They would further
have us conciude that one of the significant differences
between chapter 11°s and 13"s—that classes of creditors
are entitled to vote for or against confirmation in chapter
11°s whereas no class vote exists in chapter 13’s—has
little or no importance in an individual chapter 11.
Finally, their narrow reading of the meaning of the terms
“included” and “in addition to” by focusing solely on §§
292K B)(i1) and 1115 causes them to overlook one
of the key tenets of statutory construction: that we are to
read the statute as a cohesive whole, giving all sections
their due place and not creating an island of words that
#485 floats independently of the integrated continent.

Taken in this context the meaning of the words is not
plain. There can be more than one cogent interpretation of
their meaning and intent and [ believe they do not write
the absolute priority rule out of individual chapter 11°s.

In addition to my disagreement with the statuiory
construction elements of the majority decision, | believe
my colleagues have lost sight of two imporiant
policies—one of which has been an underpinning of
chapter i1 determinations since the enactment of the
Code in 1978 and the other of which was the primary
pus’pose of the BAPCPA amendments in 2003. The long
standmg purpose behind chapter 11, as stated by the
Sltpreme ‘Court, is to strike a balance between a debtor’s
intérest in reorganizing and restructuring its debts and the
creditors’ interest in maximizing the value of the
bankruptcy estate, See Toibb v. Radloff, 301 U.S, 157,
163, 111 S.Ct. 2197, 115 L.Ed.2d 145 (1991). The
majority’s approach loses sight of this balance, allowing
the reorganized individual debtor to retain ail his or her
assets while disenfranchising the vote of unsecured
creditors who seek more value.

More recently, the policy behind the enactment of
BAPCPA was to enhance the return to creditors. As
observed by many courts, “BAPCPA has been read to
tighten, not loosen, the ability of debtors to aveid paying
what can reasonably be paid on account of debt.” /n re
Kamell, 451 B.R. 505, 308 (Bankr.C.D.Cal.2011) {citing
In re Ghadebo, 431 B.R, at 229); In re Lindsev, 453 B.R.
886, 904 (Bankr.E.D.Tenn.2011) {(observing that the
primary purpose of BAPCPA is * “lo improve bankruptcy
law_and practice by restoring personal responsibility and
mtegrlty in the bankruptey system and ensure that the
sysfem is fair for both debtors and creditors.” 7).

Tt iPane:l s ruling eviscerates these recognized motives
behmd the original Code and its revisions when applied in
the individual chapter 11 proceeding. Based on both of
these considerations, I respectfully dissent.

1.

Section 1129 sets forth the requirements for the
confirmation of a chapter 11 plan. The focus of this case
is on § 1I29(BY2)B)ii) which containg the “fair and
equitable™ requirement. That section, which is referred to
generally as the “absolute priority rule,” was amended in
2005 with the enactment of BAPCPA, and provides that a
plan is fair and equitabie ift

{B) With respect to a class of unsecured claims—
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(i) the holder of any claim or interest that is Jungor to
the claims of such class will not receive or retam, ‘tnder
the plan on account of such junior claim or mterest any
property, except that in a case in which the debtor is an
individual, the debtor may retain property included in
the estate under section 1115,.., (Emphasis added).

it is the statute’s use of the word “included” and its cross
reference to § 1115 which has caused interpretive
problems. Namely, what property is “included” in the
estate by § 1115 that an individual chapter 11 debtor may
retain? Section 1115{a) provides the following definition
of property of the estate for individual chapter 11 debtors:

In a case in which the debtor is an individual, propersy
of the estate includes, in addition to the property
specified in section 541—

(1) all property of the kind specified in section 541 that
the debtor acquires after the commencement of the case
but *486 before the case is closed, dismissed, or
converted to a case under chapter 7, 12, or 13,
whichever occurs first; and

(2) earnings from services performed by the debtor
after the commencement of the case but before thf_:f case
is closed, dismissed, or converted to a case under
chapter 7, 12, or 13, whichever occurs first. (Emphasis
added). :

Here, the key phrase for interpretation is contained in the
preamble of the statate; “property of the estate includes,
in addition to the property specified in section 541.7

A,

Before proceeding with the application of any interpretive
rule, a brief review of the current state of the bankruptcy
court caselaw in the Ninth Circuit is warranted. Two basic
interpretations of §§ 1129} 2¥BYi) and 1115 have
emerged.

Under what is called the broad view, the bankruptey: court
in fm ore Shat, 424 B.R. 854 (Bankr.D.Nev.2010)
construed the phrase “in addition to the property specified
in section 341" contained i § 1115 to meany that
“[s]ection 1115 absorbs and then supersedes [s]ectish 541
for individual chapter 11 cases.” /d. 865. In turn, théi¢ourt
reasoned that if § [I29(b)(2)(B)(it) excepts from the
operation of the absolute priority rule that property
“included” in § 1115, then the “exception extends to all
property of the estate.” /d " Thus, in essence, /i re Shat

j,nd;i_'\j'fid.ual chapter 11 cases. Jd at 857. In reaching its
decigion, the Shar court relied upon the numerous
revisions in BAPCPA which make individual chapter 11°s
more like chapter 13% and also the few cases which had
addressed the issue. /d at 865-66. Nonetheless, the court
acknowledged that its broad reading of § 1115 was *aot
without problems.” /d. at 867.

Other bapkruptcy courts, in equally well-reasoned
decisions, have narrowly interpreted § 1115 to
supplement § 541 by adding only the debtor’s postpetition
earnings and other property acquired after the
commencement of the case. See In re Tucker, 2011 WL
592,_'67575 {Bankr.D.Or.2011Y;, in re Boron, 2011 WIL
5439285 (Bankr.D.Jdzho 2011); fn re Kamell 451 B.R.
5053 In re Karlovich, 456 B.R. 677 (Bankr.8.D.Cal.2010),
In re Ghadebo, 431 B.R. 222, Under the narrow view, the
absolute priority rule stili applies to individual chapter 11
debtors with respect to their prepetition property, but
postpetn:ion property is not subject to iis strictures.
Notab]y, the Panel mentions only one of these

_ Well—leasoned decisions.

Not surprlsmg:,ly, Debtors and NACBA advocate adoption
of the broad view and echo an analysis similar to that in
In .{;c__ Shat. My colleagues accepted those arguiments, but I
am not persuaded. Instead, I *487 think numerous
statutory interpretive tools favor the narrow construction
camp. Even if in the end of my endeavor no clear answer
emerges after application of these tools, then 1 ask a
further question not addressed by the Panel: What purpose
consistent with generally recognized policies would a
broad reading of the relevant statutes serve? Nowhere
does the Panel address the answer to that question.

B.

1 start my analysis with a review of the basic statutory
rules by which I am bound. If the statutory language is
clear, I must apply it by its terms unless to do so would
leadito absurd results. United Stares v. Ron Pair Enters.,
!m":}}i489 U.S. 235, 241-42, 109 §.Ct. 1026, 103 L.Ed.2d
2907 (1989). 1 do pot recite this tenct of statutory
terpretation idly. Examining the language of a statute in
iheicomext in which it is used is always the starting peint.

In addluon I am instructed to construe a statute, if
possible, so that “no clause, sentence or word” is rendered
“superfluous, void, or insignificant” TRW Inc. »
Andrews, 334 U.S. 19, 31, 122 S.Ct, 441, 151 L.Ed.2d
339 (2001); see also, Conn. Nat'l Bank v, Germain, 503
U.S, 249, 253, 112 5.Ct. 1146, 117 L.Ed.2d 39) (1992}

holds that the absolute priority rule does not apply in
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(*[Clourts should disfavor interpretations of statutes that
render language superfluous.”). Another basic tenet of
statutory construction is that courts should interpret a law
to avoid absurd or bizarre results. Demarest v
Manspeaker, 498 U8, 184, 191, 111 S.Ct 599, 112
L.Ed.2d 608 (1991) (applying statute’s terms where the
result was not “so bizarre that Congress could not have
intended it™); Griffin v. Oceanic Contractors, Inc., 458
U.S. 564, 575, 102 S.Ct. 3245, 73 L.Ed.2d 9737 (1982) (
“It is true that interpretations of a statute which wouid
produce absurd results are to be avoided if alternative
interpretations consistent with the legislative purpose are
available.”). Finally, [ engage in statutory 1nterpietatxon
by taking a holistic approach that strives to Implemem the
policies behind the enactment of BAPCPA and harmonize
the provisions of the Code. See Drummond v. Wiegand
(I re Wiegand), 386 B.R. 238, 241 (9th Cir. BAP 2008),
Of course, underlying all these interpretive fools is the
tenet that “aids to interpretation can be used only to
resolve ambiguity and never to create it.” 2A Norman J.
Singer and 1.D. Shambie Singer, Statufes and Statutory
Construction § 46:4 (7th ed. 2007). Keeping this in mind,
I now apply the rules.

C.

There is no serious debate about whether §
1129(b)Y2)}(B)(ii) allows an individual chapter 11 debtor
to retain some property without running afoul of the
absolute priority rule. The definition of that propérty is
“included” in § 1115, The Panel contends that the word
“included” is not a word of limitation under the Code and
that, to treat it as such, the statute would read a:different
way than drafted; Le., “included, except for prOp@ri;y set
out in Section 541.” I cannot adopt this strained readlng
of the word “included.”

The Panei loses sight that words have different meanings
in different contexts. It is a well-established canon of
statutory construction that when the word “includes” or
“including” is followed by a list of examples, those
examples are considered illustrative rather than
exhaustive, See Vermejo Park Corp. v. Kaiser Coal Corp,
(In re Kaiver Steel Corp), 998 F2d 783, 788 {10th
Cir.1993) (holding that the word “including” afier “party
in interest” in § 1109(b) indicates that the list of examples
is not exhaustive of possible parties in interest); fvu re
Adams, 275 B.R. 274, 281 (Bankr.N.I>.11L2002) (stating
that § 503(b) *488 is a nonexclusive list of six categories
of administrazive claims). Thus, the “not a term of
limitation” context. Here, however, the statutory use of
the word “included” is not used as the preface for

representative  or iliustrative examples. Rather, the
property “included” in the estate requires further inquiry
by its cross reference to § 1115 (not § 541). As a result, |
believe the word “included” in § 1129(b}2)(B)(ii) means
that property “added to” the estate under § 1115.

My conclusion is consistent with my view of what § 1115
accomplishes. The introductory phrase of § 1115 states
tha~“property of the estate includes, in addition to the
pr.o’ﬁiemy specified in § 541...7 My interpretation of the
word “includes” here is derived from the fact that
propeﬂy of the estate is atready defined in § 54 1. Section

5(:1) brings into the estate a debtor’s postpetition
pm_pcrty expressly excluded by § 341, See § 541(a)6)
(carving .out post-petition earnings from services
performed by an  individual debt@r after  the
commencement of the case) and § 541(a}(7) (making
property of the estate any interest in property that the
estate (not the debtor) acquires after the case). Therefore,
Congress intended to add, or “include,” the postpetition
property to the individual chapter 131 debtor’s estate in §
1115, in order to expand the estate.

This reading is compatible with the phrase “in addition to
the -property specified in section 541, which is not
ambiguous. The ordinary meaning of “in addition to” is “a
part added” or “besides”. Merriam—Webster's Dictionary,
http://merriam-webster.com; see alsc Oxford English
Dictionary, hitp://oxford dictionaries.com (“the action or
process of adding something to something else™).
Accordmgly, for these reasons, I believe that §§

12‘)(1))(2}(8){“) and 1115 are most naturally understood
to add to the property already defined in § 541 the
property winch the debtor acquires postpetition. See [n re
Kame.’i 451 BR. at 512 (*] ]he careful reference in §
112‘5(%}){7){8)(11) to only § 1115 and not to § 54/
preserves the distinction between existing assets and those
acquired post-petition because of the way § 1115 is
worded (which clearly makes post-pefition earnings and
acquisitions an addition to § 541 property).”).

In statutory construction endeavors, I am also guided by
the rule that, where possible, [ must avoid rendering any
parts superfluous. TRW Inc. v. dndrews, 534 U.S. at 31,
122 8.Ct. 441, The broad construction the Panel
advocates causes parts of the Code to become
superfluous. For example, § 103(a) makes § 541, which
states that an estate is created upon the filing of a petition,
apphcabie in chapter 11 cases. Section 103(a) was not
aménded by BAPCPA. But the broad view makes §
103(a) inapplicable in individual chapter 11°s. See In re
Stephens, 445 B.R. 8§16, 82021 (Bankr.S.D.Tex. 2011}
In re Gelin, 437 B.R. 435, 442 (Bankr.M.D Fla.2010}
(stating that since neither § 103(a) nor § 541 was

iy
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amended by BAPCPA, “there is no reason for § 1115 to
‘absorb’ and ‘supersede’ § 541 to define property of the
estate for individual chapter 11 cases.”).

In short, by interpreting § 1115 to add only postpetition
property to the individual chapter 11 debior’s estate, |
avoid a construction which creates superfiuous language
and preserve the distinctions between prepetition property
which becomes property of the estate under § 541 and
postpetition property which becomes property of the
estate under § 1115. These distinctions, which are
mainstays of bankruptcy *489 law, make it unitkely that
Congress meant for § 11135 to “absorb™ and “supersede” §
341, See In re Borton, 2011 W1, 5439285, at *4 (finding
that § 1115 “supplemeﬂts § 541, but it does not supplant
ot subsume § 5417),%

There are other textual difficulties with the broad view.
For example, an adoption of the broad view likely
eliminates § 1129(b)(2)BX1,”* if not renders it an
absurdity. o

The ‘broad view’ necessarily eliminates subsection
(B)(i) as weil, even though none of its language was
amended in BAPCPA, because otherwise the statute
would express a nonsensical and harsh alternative in

(B)i) to a much more lenjent if not entirely.

inapplicable subsection {(B)(ii) which, in the ‘broad
view,” allows the individual debtor to keep all of his
pre-petition property and all post-petition property not
already dealt with at § 1129(a)(15), This is another
reason the court doubis the ‘broad view,” because it
makes subsections (B)(i) and (B)(ii), expresséd as
alternatives, into an absurdity. Since the BAPCPA
language referencing individuals is only included in
alternative (B){ii), (B)i) remains there as a nullity
respecting individuals in the ‘broad view,’
Inre Kamedl, 451 BR. at 508 n.

In their result-driven approach, my colleagues do not

address any of these problems.

I also disagree with the Panel’s statement that “Congress
affirmatively amended the law so that § 1129(a)(15)(B)"
would trump § 1120(bY2)(BYiD) in individual debtor
cases.” Notably, the Panel reached this conclusion
without explaining how. The Panel overlooks that §
1129{(a}(15) is only triggered when the holder of an
aifowed unsecured claim objects to confirmation of the
plan. An objection is clearly different than a vote ander

the Code. For this reason, I part company with the Panel’s
critique of the “so-called” procedural anomaly created by
the broad view as stated in /n re Ghadebo, 431 B.R. at
230 (stating that “[i]f the plan proposes to pay [a creditor]
anything, the debtor is required to send them a ballot. Yet,
[under the bread view], their vote can be ignored. This
makes no sense.”). It is quite possible that for one reason
or another creditors may vote *490 against a plan without
filing an objection. In that event, the way I read the Code,
§ 112%(a)(15) would not come into play.

Moreover, under the narrow reading that 1 propose, an
individual chapter 11 debtor would still retain property
during the first five years of his or her plan, One recent
decision contained the foilowing illusiration:

e A married couple files a joint Chapter 11 petition.

. At confirmation the debtors are making two separate
$700 momhly car payments to secured creditors. The
pE@n is confirmed with the two car payments,

«One year into the plan, the debtors trade these cars for
less expensive cars requiring payments of only $400
per month each,

BAPCPA’s § 1129(b)(2){B)iiY's exception allows the
debtors to retain the savings on the cars. Under §
1325(b)2) as incorporated by § 1120(a)13), the
$1,400.00 in car payments would have served to reduce
the debtors’ projected disposable income. Nevertheless,
the trade-in of the cars wouid allow the debtors’ actual
disposable income to be supplemented by a $600.00
per month saving withowt any corresponding increase
i projected disposable income—which is determined
as of the petition date. Over the remaining four years of
the plan, the total amount retained by the debtors would
be $28,800. (The total savings per month is $600 (5300
for both cars). There are 48 months left in the first five
years of the plan. Forty-eight times $600 equals

$78,800),

The debtors’ actual income might increase during the
plan as well—perhaps if one of the debtors received a
raise or decided to work fifty hours per week instead of
forty. Because debtors’ projected disposable income,
and menthly payments to secured creditors, were
calculated based on circumstances at the beginning of
the plan, the resulting difference is an amount the
debtors may retain because of the exclusion contained
in § 112923 B)H(i1).
In re  Lively, 2011 WL 6936363, at *4-5
(Bankr.S.D.Tex.2011}. The Lively court recognized that a
creditor could attempt to modify the plan under § 1127(e),
but noted that a court would not necessarily approve the
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modification for two reasons. “Regarding the trade-in, a
modification would have the perverse result of punishing
debtors for economizing. As to the example of a.debtor
deciding fo work more hours, a debtor might return to the
regular normal number of hours if the only resuit of the
greater etfort is an increased payout to creditors.” fa’ at In.
10.

For these reasons, Congress could not have intended §
1129(a)(15) to replace the ahseclute priority rule with
respect to an individual chapter i debtor’s prepetition

property.

IL

I also believe that the Panel has relied exclusively on what
it perceives to be the literal meaning of the statutes while
ignoring their puwrpose. 1 am not convinced that
BAPCPA’s amendments, which make some aspects of
individual chapter 11 cases similar to chapter 13, translate
into an abrogation of the absolute priority rule with
respect to individual chapter 11 debtors. In the larger
picture, this approach is demonstrably at odds with the
policies behind the enactment of BAPCPA. As previously
mentioned, the purpose behind BAPCPA was to' have
debtors pay more, not less. fn re Kamell, 451 B.R, at 508
(citing In re Ghadebo, 431 B.R. at 229}, [n re Lindsey,
453 B.R. at 905, Furthermore, the broad view taken by the
Panel destroys the careful balance between an individual
chapter 11 debtor’s interest in *491 reorganizing: and
resiructuring his or her debts and the creditors’ interest in
maximizing the value of the bankruptcy estate. Racloff,
501 U.S. at 163, 111 S.Ct. 2197, Individual chapter 11
debtors are not simply chapter 13 debtors with larger
debts. Rather, chapter 11 debtors, individuals or not, stay
in possession of their property and enjoy all the rights and
powers of a trustee. They are authorized to operate their
business and can choose to extend their plan beyond five
years. In exchange, the chapter 11 process does nof leave
unsecured creditors by the wayside by affording
individual chapter 11 debtors the luxury to retain all pre
and postpetition property at their expense.

The Panel begins its discussion by offering the history of
the absolute priority rule which it traces back to 1913.
Courts and bankruptcy practitioners alike appreciate this
history and the evolation of the rule with its judicially
created exceptions. I am also cognizant that the rule was
traditionally applied to equity interests and that the rule’s
mission was to undermine corporate shareholders’
advantages over unsecured creditors. However, an equity
interest is nothing more than an ownership interest and

individuals who own businesses, like the Friedmans in
this case, file chapter 11 when they are over the debt limit
for;chapter 13. Individuals who own a business have the
same opportunities as corporate shareholders to take
adyantage of unsecured creditors. Thus, I discern no good
reason (o depart from the absolute priority rule’s
traditional application. Finally, I am convinced that
becauise the absolute priority rule has been embedded in
banki ruptey jurisprudence and codified for many years, we
should proceed cautiously when asked to recognize an
exception from the rule that Congress has not clearly
expressed.

Given the history of the absolute priority rule and its
evolution, I ask what conceivable reason could Congress
have had for silently writing into § 1129(b)2)}BX)(ii) an
abrogation of the absolute priority rule for individual
chapter 11 debtors? The Panel answers this question by
simply referring to amendments in BAPCPA which make
individual chapter 11 cases similar to chapter 13, This, I
submit, is not enough. “Statutory interpretation is not a
game of blind mar’s bluff. Judges are free to consider
statutory language in light of a statute’s basic purposes.”
Dole Food Co. v. Patrickson, 538 U.S. 468, 484, 123
S.Ct. 1655, 155 L.Ed.2d 643 (2003). It is the Panel’s
failure to consider the purpose behind BAPCPA and
éllajjter 11 in general that has led it to construe the
relevam statutes in a way that runs contrary te what
Cengress would have hoped for and expected by the
amendmems in BAPCPA.

HI.

I finish by addressing the NACBA’s argument that
retention of the absolute priority rule makes it virtvally
impossible for sole proprietors, who are individual
chapter 11 debtors, to confirm a plan of reorganization. I
am not convinced that application of the rule makes it
“impossible™ for sole proprietors to confirm their plans,
Plan acceptance may occur through a variety of tools used
by chapter 11 debtors prior to the enactment of BAPCPA:
they may negotiate a consensual plan,”® pay higher
dividends, pay dissenting classes in full, or comply with
the absoiute priority rule by contributing prepetition
property. fn re Kamell, 451 B.R. at 512, /n re Ghadebo,
431 B.R. at 229-30. Even so, 1 *492 am not at liberty to
read words into a statute simply because I perceive the

exi’fsfﬁing words to lead to a harsh result.
Cohe
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Iv. individual chapter i debtor’s prepetition property, but
that the rule has been abrogated with respect to
Other than the arguments regarding the absclute priority postpetition property under the plain terms of §$
rufe, Debtors have not pointed out any additional errors 1129(b)2)(B)Gi) and 1115, Therefore, | would AFFIRM
relating to the conversion of their case. Thus, those the order denving confirmation of Debtors’ second
arguments are waived for purposes of this appeal. Smith v. amended -plan and the order converting their case to
Marsh, 194 F.3d 1043, 1652 (9th Cir,1999) (¥{Oln chapter 7.
appeal, arguments not raised by a party in its opening

brief are deemed waived.”).

Parallel Citations

67 ‘5_C011Eer Bankr,Cas.2d 752, 56 Bankr.CtDec. 37,
V. o Bapkr. 1, Rep. P 82,232, 2012 Daily Journal D.A.R. 3650

In sum, for all these reasons, I respectfully aissent. I

would

hold that the absolute priority rule applies to an

Footnotes e

*

i}

9

Judge Brandt issued the order denying Cﬂnﬁrmat‘jén of the plan, BAR No. 111103, fudge Marlar issued the order converting the
case to chapter 7, BAP No. 111149,

Hon. Scow C. Clarkson, Bankruptey Judge for the Central District of California, sitting by designation.

Unless otherwise indicated, all chapter and section references are to the Bankruptcy Code, 11 U.S.C. §§ 101-1532. “Rule”
references are to the Federal Rules of Bankruptcy Procedure and “Civil Rule” references are to the Federal Rules of Civil
Procedure.

Debtors” record on appeal is far from complete. In their brief, they cite to docket numbers of pleadings filed in the bankruptey
court, but do not provide us with citations to any particular page number or lines in the pleadings in violation of Rule
BC10{n){1)D). As a result, we were left fo search the pleadings cited for the relevant facts and procedural background of this case.
We take judicial notice of the relevant pleadings which were docketed and imaged in Debtors’ underlying bankruptcy case as wel}
as those filed in Debtors’ business bankruptcy cases in the District of Colorade (Bankruptcy Nos. 01-19986 and 04~19246),
Atwood v, Chase Manhation Morig, Co. (n re Atwood), 293 B.R, 227, 233 0. 9 {9th Cir. BAP 2003).

At the time of Debtors’ filing, their primary residence was in Arizona.
Debtors were also seeking to set aside P+P’s default judgment against them in the state court,

From our review of the docket, it does not appeat’that a hearing on thié'plan: ever took place. Presumably, this plan was withdrawn
when Debtors filed their second amended plari, ;

Debtors® second amended plan separately classified Washington Mﬁ_tual’-é secured claim against the Breckenridge Property in
Class 3 and provided for P+P’s secured claim against the Breckenridge Property in Class 5. Most likely, Washington Mutual
foreclosed on the property after Debtors had filed this latest version of their plan,

LR i !

The internal Revenue Service and the U.S, Trustee atso objected 1o the second amended plan on various grounds,

P+P’s objection also implicated § 1129¢a)(15) because it complained that Debiors’ expenses were unreasonable. Section
HI29(a)(15) states:
In a case in which the debtor is an individual and in which the holder of an allowed unsecured claim obiects 10 the
confirmation of the plan-—
(A) the value, as of the effective date of the plan, of the property to be distributed under the plan on account of such claim is
not less than the amount of such claim; or
(B) the value of the property to be distributed under the plan is not less than the projected disposable income of the debtor (as
defined in § 1323(b){2)} to be received during the 5—year period beginning on the date that the first payment is due under the
plan, or during the period for which the plan provides payments, whichever is tonger,

When the bankruptcy court converted Debtors® case, the order denying confirmation of their second amended pian became a final
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order. See Giesbrecht v. Fitzgerald (Inve (31’6351"0(:;‘1{),-429 BR 682, 687 {(9th Cir, BAP 2810Y; see also Rosson v. Fitzgeraid (In re
Rosson), 543 F.3d 764. 774 (9th Cir.2008) (order converting case fromi>chapter 13 to chapter 7 is a final order),

The order simply stated: “IT I8 ORDERED GRANTING the Appéliants” Motion for Stay Pending Appeal, 1T 1S FURTHER
ORDERED STAYING the Chapter 7 ConversioniOrder of thi% Court Dated February 17 and March 10, 2011.7 It is possible that
the court and the parties contemplated that the chaptcz’ 7 would procc,ed with respect to Debtors and their discharge, but that the
liquidation of their estate was stayed until this appeal concludes.

We do not reach Debtors” second issue of whether they could avoid a strict application of the absolute priority rule by contributing
“new value” into a plan of recrganization in the form of exempt assets for two reasons. First, the bankruptey court did not make
any findings on this issue. Second, it is not readily apparent from the record whether Debiors had exempt assets which were not
encumbered by the IRS’s liens. Thus, Debtors appear to be seeking an advisory opinion on this issue, However, we lack
jurisdiction to render advisory opinions. See Kiftel v. Thomas, 620 I.3d 949, 951 (9th Cir.2010); see also Compurer Task Group,
Ine. v, Brothy (In re Brothy), 303 B.R. 177, 195-96 (9th Cir. BAP 2003} (noting that when bankruptcy court did not make the
requisite factual findings that debior had satisfied the new value corellary, it was unnecessary to decide if debtor, who was
individual, could invoke the exception in chapter 11 case).

The Bankruptey Abuse Prevention and Consumer Protection Act of 2003, Public Law 109-8, 119 Stat, 23,

There is no doubt that the absolute priority rule was a necessary feature to be considered in individual debtors® chapter 11 plans of
reorganization prior to the enactment of BAPCPA. However, Congress has not significanily increased the outer limits of eligibility
for chapter 13 debtors and a combination of the present day national cconomic climate, the amendment to § 1129(b)}2¥B)ii} and
the addition of the new § 1115 has presented consumer bankruptey lawyers with growth opportunities in the individual debtor
chapter 11 practice.

The absolute priority rule was codified at § 1129(b}(2)(B)(it) with the enactment of the Bankruptcy Code in 1978.
The U.S. Supreme Court stated that the sharcholders had to do mor@; than just continue to participate in the debior’s business to
retain their equity. Instead, they musi contribute money or money’s worth. 308 11.8. at 122, 60 $.Ct. 1. In other words, they must
contribute new value to the debtor. With this, mc new value coro!iary was indeed crystallized,

i+ § [
Courts almost universally found that mdiwdual 'Qould rcorgamzu and;that Lhe absolute priority rule applied to their plan prior to
the enactment of BAPCPA, : :

See Kenneth N. Kiee, 4!l You Fver Wanted io Know About Cram Down Under the New Bankrupicy Code, 53 Am. Bankr. L.}, 133
(1979},

The BAPCPA amendments of 2603 added the emphasized portion of § 1129(b)23(B)(i1), appearing above.

Section 1113 reads as follows:
Section 1115, Property of the estate
{a) In a case in which the debtor is an individual, property of the estate includes, in addition 1o the property specified in
saction 547 —
(1} all property of the kind specified in section 341 that the debtor acquires after the commencement of the case but before the
case is ciosed, dismissed, or converted to a case under chapter 7, 12, or 13, whichever occurs first; and
(2} earnings from services performed by the debtor after the commencement of the case but before the case is closed,
dismissed, or converted to a case under chapter 7, 12, or 13, whichever occurs first.
(b) Except as provided in section 1104 or a confirmed plan or order confirming a plan, the debtor shall remain in possession
of all property of the estate.
()11 US.C.§ 1115,

See Bankrupley Code § 102(3) and especially see Am. Sureiy Co. v. Mgrotia, 287 118, 513, 517, 53 $.C1 260, 77 L.Ed. 466 (1933}
in which the U.S. Supreme Court presents in that bankruptcy setting d:definitive explanation for the use and meaning of the word
“include.” See aiso Kenneth N. Klee, Bankruptcy and the Suprame ("ourl at‘22 and n.70, 35--36, (Lexis/Nexis 2008).

Under this reading, when § 112900} 2)B)i) says “the debtor mdy rctam property included in the estate under section 11157 it
means “the debtor may retain alf property of the estate Why dld i noi just say that?

These changes, also relied upon by the majomty mciuded (I} redef’nmg property under § {115 along the [ines of property of the
estate under § 1306; (2) changing the mandatory contents of a plan pursuant to § 1123(a)8) to resemble § 1322(a)(1); (3) adding

the disposable income test of § 1325(b) 1o § 1129(a)(15); (4) delaying the discharge until completion of all plan payments as in §
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1328(a); (5) permitting discharge for cause before all payments are completed pursnant to § 1141(d)(3), similar to the hardship
discharge of § 1328(b); and (6) the addition of § 1127(e) to permit the modification of a plan even after substantial consummation
for purposes similar to § 1329¢a). In re Shat, 424 B.R. at 862,

This interpretation of § 1113 is consistent with one‘circuit court’s view of what the companion chapter 13 provision, § 1306, means
to a chapter 13 estate. In fn re Seafors, 669 F.3d 662, 666 (6th Gir.2012), the court found that “section 1306(a}) expressly
incorporates section 341, Read together, § 541 fixes property of the estate as of the date of filing, whiie § 1306 addy 1o the
‘property of the estate’ property interests which arise post-petition,” (Emphasis added).

This section provides in relevant part that “with respect to a class of unsecured claims—(i} the plan provides that eack holder of a
claim of such class receive or retain on account of such ¢laim propcrf;y of a value, as of the effective date of the plan, egual to the
allowed amount of such claim[.}”
LI A - H J 1 I
Section 1129(a)(135)B) provides: : i
In a case in which the debtor is an individual and in which the hoidcl of an allowed unsecured claim objects to the
confirmation of the plan— s -
L A g
(B) the value of the property to be distributed-under the plan is not less than the projected disposable income of the debtor (as
defirred in section 1325(b)(2)) o be receivet! during the 3-year period beginning on the date that the first payment is due
under the plan; or during the period for which the plan provides payments, whichever is longer,

NACBA ignores the very practical consideration that if plan faiture results in conversion to chapter 7, the classes of unsecured and
junior secured creditors often receive very little. These classes have traditionally been highly motivated to negotiate.

End of Document L 2013 Tnomson Reuters. Mo claim to original U8, Govaerarment Waorks,
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wee F.3d weee, 2013 WL 151193 (C.A.10 (OKla.))
(Cite as: 2013 WL 151193 (C.A.10 (Okla.)))

C

Omniy the Westlaw citation is currently available.

United States Court of Appeals,
Tenth Circuit,
Arvin E. STEPHENS; Karen I, Stephens, /d/b/a Ninnekah Quick Mart, Debtors,
Dill Oil Company, LLC; Danny Dill; Nancy Dill, Appetlants,
V.
Arvin E. Stephens; Karen J. Stephens, f/d/b/a Ninnekah Quick Mart, Appellees,
National Association of Consumer Bankruptey Attorneys, Amicus Coriae.

No. 11-6309. .
Jan, 15, 2013,

Background: Individual Chapter 11 debtors sought pian confirmation. Creditors objected, contending that plan vio-
lated absolute priority rule. The United States Bankruptcy Court for the Western District of Oklahoma confirmed plan.
Creditors appealed. The United States Bankruptcy Appellate Panel of the Tenth Circuit sua sponte certified case for
direct appeal.

(1} Court of Appeals would decline to apply doctrine of equitable mootness, and
(2) as an issue of first impression, amendments to Bankruptcy Code did not impliedly repeal absolute priority rule as it
applied to individual Chapter 11 debtors.

Reversed and remanded.

 West Headn.otes
[1] Bankruptey 51 €5 3561

51 Bankruptey
51X1V Reorganization
S1XIV(B) The Plan .
51k3361 k. Preservation of Priority, Mest Cited Cases

Lo
“Absolute priority rule” included within Chapter 11 plan confirmation requirement that cram-down plan be fair
and equitable bars junior claimants, including debtors, fromiretainirig any interest in property when a dissenting class
of senior creditors has not been paid in full. J1HS.CA. § TIZHbI2HBXH.

{2] Bankruptey 51 €3781

51 Bankruptcy

© 2013 Thomson Reuters, No Claim to Orig. US Gov. Works.
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- F.3d ==, 2013 WL 151193 (C.A.10 (Okla.))
(Cite as: 2013 WL 151193 (C.A.10 (Okla.})))

Dactrine of “equitable mootness” allows & court to decline to hear a bani(ruptcy appeal, even when relief could be
granted, if implementing the relief would be inequitable.

131 Bankruptcy 51 €2 3781 T ey

51 Bankruptey
31XiX Review
1 XIX(B} Review of Bankruptcy Court
S1k3781 k Moot Questions, Most Cited Cases

Equitable mootness, permitting court to decline to hear bankruptcy appeal if implementing relief would be in-
equitable, is a discretionary, prudential docirine,

{4] Bankruptey 51 € 3776.5(5)

51 Bankruptey
S1XIX Review
S1X1X(B) Review of Bankruptcy Court
31k3776 Effect of Transfer
51k3776.5 Supersedeas or Stay
51k3776.5(3) k. Effect of Want of Stay; Conclusiveness of Sale. Most Cited Cases

Bankruptey 51 € 3781 o b e

51 Bankruptcy
S1XIX Review
31 XI}M{LWJ Review of Bankruptcy Court ;

Bankruptcy 51 73783

51 Bankruptcy
SIXIX Review
S1XIX(B) Review of Bankruptey Court
51k3783 k. Presumptions and Burdens of Proof. Most Cited Cases

Party seeking to prevent court from reaching merits of bankruptey appeal, based on equitable mootness, bears
burden of proving that following factors weigh in favor of dismissal: (1) whether appellant sought and/or obtained a
stay pending appeal, (2) whether appealed plan has been substantially consummated, (3) whether rights of innocent
third parties would be adversely affected by reversal of confirmed plan, (4) whether public-policy need for reliance on
confirmed plan, and need for creditors generally to be able to rely on bankruptey court decisions, would be under-
mined by reversal of plan, (5) what, if challenge were upheld, would impact likely be upon successtul reorganization
of debtor, and (6) whether, based upon quick look at merits of challenge to plan, argument is legally meritorious or
equitably compelling. '

[5] Bankruptey 51 €3776.5(5)

51 Bankrupicy

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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S1XIX Review
S1XIX(B) Review of Bankruptcy Court
31k3776 Effect of Transfer
51k3776.5 Supersedeas or Stay
51k3776.5(5) k. Effect of Want of Stay: Conclusweness of Sale. Most Cited Cages

Failore of creditors challenging confirmation of Chapter 11 pian to seek stay pending their appeal did not aione
preclude Court of Appeals from granting relief, pursuant to equitable mootness doctrine.

161 Bankruptey 51 €3776.5(5)

51 Bankruptey
S1XIX Review
51X1X(B) Review of Bankruptcy Court
51k3776 Effect of Transfer
51k3776.5 Supersedeas or Stay

Bankruptey 51 € 3781

51 Bankruptcy
S1XIX Review
S1XIX(B) Review of Bankruptey Court
S1k3781 k. Moot Questions. Most Cited Cases

Fact that Chapter 11 plan had been substantiéllly consummated-did not act as blanket discharge of judicial duty to
examine carefully each request for relief on appeal by credifors challenging plan confirmation.

[7] Bankruptcy 51 €2 3776.5(5)

51 Bankruptcy
51XIX Review
S1XI1X(B) Review of Bankruptcy Court
51k3776 Effect of Transfer
51k3776.5 Supersedeas or Stay
31k3776,5(5) k. Effect of Want of Stay, Conclusiveness of Sale. Most Cited Cases

Bankruptey 51 ©~3781

51 Bankruptey
S1XIX Review
S1XIX(B) Review of Bankruptcy Court
51k3781 k. Moot Questions. Most Cited Cases

Court of Appeals would decline to apply doctrine of equitable mootness to secured creditors’ appeal challenging
confirmeation of individual debtors' Chapter i1 plan on ground that plan violated absolute priority rule, even though
creditors did not seek stay pending appeal debtors claimed that plan had been substantially consummated, and re-
versal would likely compel conversion of case to one under Chapter 7 and preclude successful reorganization;
non-party creditors would fikely not be adversely affected by reversal, appealing creditors had approximately

© 2613 Thomson Reuoters, No Claim to Orig. US Gov. Works,
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(Cite as: 2013 WL 151193 (C.A.10 (Okla.)))

$1,800,000 at stake, issue was one of publid ilﬁbonance for-which there was no controlling decision in circuit, and
creditors' argument appeared to be legally meritorious. 11 U.S.C.A. §1112.

[8] Bankruptey 51 €°°3782

51 Bankruptey
S1XIX Review
S1XIX(B) Review of Bankruptey Court
51k3782 k. Conclusions of Law; De Novo Review. Most Cited Cases

On appeal presenting question of statutory interpretation, Court of Appeals reviews bankruptcy court's determi-
nation de novo. —

[9] Statutes 361 € 188

361 Statutes
361 V1 Construction and Operation
301IVIHA) General Rules of Construction

361k188 k. In General. Most Cited Cases

Statutes 361 £ 190

361 Statates
361V1 Construction and Operation
361VI(A) General Rules of Construction
361187 Meaning of Language

In deciding question of statutory interpretation, starting point is always the language of the statute itself, and if the
language is clear and unambiguous, the plain meaning of the statuse controls; if, on the other hand, the text is “am-
biguous,” in that it is capable of being understood by reasonably well-informed persons in two or more different
senses, court must inquire further to discern Congress's intent.

10] Statutes 361 €158

361 Statutes
301V Repeal, Suspension, Expiration, and Revival
361k158 k. Implied Repeal in General, Most Cited Cases

Repeals by implication are not favored, and wiil not be presumed unless the intention of the legislature to repeal is
clear and manifest.

[11] Statutes 361 €~212.5

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k212 Presumptions to Aid Construction

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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- F.3d -, 2013 WL 151193 (C.A.10 (Okla.))
(Cite as: 2013 WL 151193 (C.A.10 (Okla.)))

Where a party contends that legislative action changed settled law, that party has the burden of showing that the
legislature intended such a change.

[12] Bankruptcy 51 €= 3561 K Ce e

S1 Bankruptcy
SiX1V Reorganization
S1XIV(B) The Plan
51k3561 k. Preservation of PI’lO'['lty Most Cited Cases -

Amendments to Bankruptcy Code made by Bankruptcy Abuse Prevention and Consumer Protection Act
(BAPCPA) did not impliedly repeal absolute priority rule as it applied to individual Chapter 11 debtors. 13 U.S.C.A.
§§ 1115, 112902} B(ii).

Appeal from the United States Bankruptey Court for the Western District of Qklahoma, (No. 10-14028-WV) James
Bellingham of Bellingham & Loyd, P.C.., Oklahoma City, OK, for Appellants,

Tara Twomey of National Consumer Bankruptcy Rights Center, San Jose, CA, for Amicus Curiae.

Before KELLY and HOLMES, Circuit Judges, and MARTINEZ™, Distriet Judge.

*] Thls appea] presents an issue of first impression for our circuit; whether the 2005 amendments to the Bank-
ruptey Code exempt individual Chapter 11 debtors from the absolute priority rule. The bankruptcy court answered this
question in the affirmative. It therefore confirmed the Debtors' proposed pian of reorganization over certain creditors’
objections that the plan violated the absolute priority rufe. On appeal, the bankruptcy appeilate panel certified the case
for direct appeal. Exercising our jurisdiction under 28 U.S.C. §§ I58(d¥2)(A) & 158(ax1), we now reverse the
bankruptcy court's order confirming the plan and remand for further proceedings.

Background
[1] On June 30, 2010, Arvin E. Stephens and Karen J. Stephens, f/d/b/a/ Ninnekah Quick Mart, LLC (collectively,
“Debtors™) filed for relief under Chapter 11 of the Banikruptcy Code. Aplt.App. 28. Bill Oil Company, LLC and
Danny and Nancy Dill (collectively, “the Dills”} objected to confirmation on the ground that the proposed plan vio-
lated the absolute priority rule (“APR”), ¥ which bars j Junior claimants, including debtors, from retaining any interest
in property when a dissenting class of senior creditors has not been paid in full. /4. at 28, 30; see Search Mkt. Direct,

Ine. v Jubber ( Inyre Paige), 633 F.3d 1160, 1183 (10th Cir.2012} (discussing APR).

Debtors owned a chain of convenience stores for which the Difls were the primarv supplier of gasoline and gas
station products. Aplt. App. 28. Due to the rising price of gas and a diminishing customer base, Debtors' stores began
operating at a loss. fd. at 120, Eventually, Debtors became liable to the Dills for approximately $1.8 million. /d at 28,
In December 2008, Debtors executed mortgages in favor of the Dills on various tracts of real estate, including a house
and farmlands. /d. at 28, 120. The Dills' mortgages, however, were subordinate to existing mortgages on the proper-
ties. Id. at 28.

On December 30, 2010, Debtors filed a proposed plan of reorganization. /d. at 17. Pursuant to the plan, the Dills
s I R B 4
s el

© 2013 Thomson Reters. No Claim to Orig. US Gov. Works.



Page 6

- F.3d -+, 2013 WL 151193 {C.A.10 (Okla}j"
(Cite as: 2013 WL 151193 (C.A.10 (Okla.))

would be paid approximately §15,000 as a secured creditor, but their remaining claim would be considered unsecured.
1d. at 28. Under the plan, Debtors would retain possession and control of their property; the Dills would receive a
monthiy payment for five years, totaling about 1% of their unsecured claim. /d. at 29, 76.

The Dills subsequently filed an objection to Debtors' proposed plan. /d at 29, 97, 198. Because their vote con-
stituted approximately 96% of Class 8's claims, the Dills’ rejection precluded approval of the plan under § 1129(a). Id
at 102, 132,

On May 20, 2011, the banl <mptcy court entered an order confirming the plan under § 1129(bY's “cram down”
mechanism. Jd. at 17, 29. The Dills argued that the plan was unconfirmable because it violated the APR. Id. at29. The
bankruptey court rejected this contention, holding instead that the plain language of the Bankruptcy Abuse Prevention
and Consumer Protection Act (“BAPCPA”) abrogated the APR as to individual Chapter 11 debtors, /d at21-22.

*2 The Dills timely filed a notice of appeal on Iuime {, 2011, seeking reversal of the confirmation order. /4. at 25,
32. The Dills proceeded to the bankruptcy appellate panel (“BAP?), which sua sponte issued a certification of final
order for direct appeal to this court based on its determination that the case presents a question of public importance for
which there is no controiling law. Jd at 25. We granted permission to appeal. /d. at 15.

Discussion
A. Should this Appeal Be Dismissed Under the Docmne of Equitable Mootress?

{21[31[4] Debtors urge us to dismiss this appea] under the doctrine of equitable mootness, which “allows a court to
decline to hear a bankruptcy appeal, even when relief could be granted, if implementing the relief would be inequi-
table.” Inre C.W, Mining Co,, 641 F.3d 1233, 123940 (10th Cir.201 1), Equitable mootness is a discretionary, pru-
dential doctrine. See id_at 1240, We have held that a court should apply the doctrine when reaching the merits would
be unfair or impractical, taking into consideration the following questions:

(1) Has the appellant sought and/or obtained a stay pending appeal? (3) Has the appealed plan been substantiatly
consummated? (3) Will the rights of innocent third parties be adversely affected by reversal of the confirmed plan?
{4} Will the public-policy need for reliance on the confirmed bankruptey plan—and the need for creditors generally
to be able to rely on bankruptcy court decisions—be undermined by reversal of the plan? (3) If appellant's chailenge
were upheld, what would be the likely impact upon a successful reorganization of the debtor? And {6) based upon a
quick look at the merits of appellant's challenge o the plan is [the argument] legally meritorious or equitably
cempellmg‘? ; : .

Inre Paige, 584 F.3d 1327, 1339(10th Cir.2009). The party seeking to prevent the court from reaching the merits
bears the burden of proving these factors weigh in favor of dismissal. See id at 1339-40,

[51[6] The Dills did not seek a stay pending their appeal; but this factor alone does not preclude the court from
granting relief. See id_at 1339 (citing In re liv. Co. of the §w., In¢i341 B.R, 298, 308 (B.A.P. 10th Cir.2006)). And
although the plan has, according to Debtors, been substantially consummiated, this does not act as a “blanket discharge
of [the] judicial duty to examine carefully each request for reliefl” fn re AQV [ndus.. Inc, 792 £.2d 1140, 1148
(D.C.Cir.1986); see also Inre Paige, 584 F.3d ai 1342 (exp alnmg that substantlal consummation is “not dispositive™),

{71 Instead, “{t]he effects that reversal wzll Have on non-pariy’ credrfor9 is probably the foremeost concern in our
analysis.” Inre Paize, 584 F.3d at 1343 (emphasis added); see also Inre ST Restructuring, Ine, 342 F.3d 131, 15536
(5th Cir.2008). “The other factors are often given much less weight and, in some cases, completely ignored.” Inre
Paige, 584 F3d ar 1339. Here, reversal will likely compel conversion to a Chapter 7 proceeding. See 11 US.C, §
1112 Aplee. Br. 27-28. According to Debtors, the Dills will receive little or nothing under Chapter 7 due to superior
liens on non-exempt assets. See Aplee. Br. 28, But the Dills' argument—which Debtors have not disputed—is that
under Chapter 7 either: 1) the secured creditors will receive their property; or 2) Debtors will reaffirm the creditors’
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secured debts and retain the property. See Aplt. R, Br. 14, In either scenario, we find it unlikely that non-party creditors
will be adversely affected in any significant way, and Debtms have failed to convince us otherwise. See In re Paige
584 F.3d at 134344, -

*3 Although we recognize that Debtors have devoted substar}t;ai time and resources toward the plan's imple-
mentation, and we appreciate that reversing the confi rmation order will likely preclude a successful reorganization, we
also note that the Dills have approximately '$1: & million at stake, Moreover, this case involves a “matter of public
importance” for which “there is no controlling decision” if this circuit, Aplt. App. 25, and we believe the Dills' ar-
gument is legally meritorious. As the BAP emphasized in its certification order, “[ulntil the meaning of the BAPCPA
amendments to Chapter 11 is clarified, debtors'and creditors in every individual Chapter 11 case must anticipate the
possibility of the expense and delay associated with litigation over this issne.” /d at 34. Because of the private and
public interest in resolving this legal issue, we decline to apply the doctrine of equitable mootness. See fn re Paige
584 F.3d at 1348.

B. Does BAPCPA Repeal the Absolute Priority Rule with Respect to Individual Chapter 1] Debtors?

[81[9] This appeal presents a question of statutory nterpretation. Accordingly, we review the bankruptey court’s
determination de novo, fin re Kirkland, 572 1.3d 838, 840 (10th Cir.2009). “[TThe starting point is always the language
of the statute itself. If the language is clear and unambiguous, the plain meaning of the statute controls.” United Stares
v. Quarrell, 310 F.3d 664, 669 (10th Cir,2002) (citation omitted). If, on the other hand, the text is ambiguous—i.e.,
“capable of being understood by reasonably well-informed persons in two or more different senses”——we must inquire
further to discern Congress's intent. See id. (quotation omitted).

1. Is the statutory language clear and unambiguous?
We begin our analysm by focusing exclusively on the lan_guage of the Bankruptcy Code. See Ransom v. FIA Card
Servs., N.A., — 1. S ia{ S, CT 716, 7’73 ’78 Ed, ?d 6{Ja (20 H Sc,ctaon 129 ofthe Code sets out the

class of creditors consents. Alternatlvely, § 1129(b) pr 0v1des a “cram down chhamsm whereby a plan may be
confirmed without the consent of each class if, among other, things, the plan is “fair and equitable.” Section 1129
outlines the “fair and equitable™ criteria, which, mclude the qbsolutaprlouty rule. Specifically, § 1129(bY2X}BXii), as
amended by BAPCPA, provides that:

L

the holder of any claim or interest that is junior to the claims of such class will not receive or retain under the plan on
account of such junior claim or interest any property, except that in a case in which the debtor is an individual, the
debtor may retain property included in the estate undér yection 1115 subject to the requirements of subsection
(a)(14) of this section,

{emphasis added).
Section 1115, which BAPCPA added, in turn states:

(@) In a case in which the debtor is an individual, property of (he estate includes, in addition to the property specified
in section 541M%—

*4 (1) all property of the kind specified in section 541 that the debtor acquires after the commencement of the case
but before the case is closed, dismissed, or controverted to a case under chapter 7, 12, or 13, whichever occurs first;
and

(2} earnings from services performed by the debtor aﬁer the comm ncement of the case but before the case is closed,
dismissed, or controverted to a case under ¢hdpter 7, 12, or 13, whichgver occurs first,

B
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(b) Except as provided in section 1104 or a confirmed plan or order confirming a plan, the debtor shall remain in
possession of ali property of the estate.

{emphasis added).

Although a number of courts have held this language to be unambiguous, they have reached starkly different
conclusions regarding the “plain™ meaning, Compare SPCP Grp., LLC v, Biggins, 465 B.R. 316,322 (M.ILFla,2011)
{("“The plain reading of this statute” is that § 1115 “includes ... property speciﬁed in section 54 1.7, with [n re Sreedley,
No. 09-30654, 2010 W1, 3528599, at *2 {Bankr.S.D.Ga, Aug.27. 2610) (“Nothing in the plain language of § 1115
suggests that it subsumes § 541.7). The very existence of this dichotony seems indicative of the text’s ambiguity.
Indeed, several courts have recognized that §§ 1115 and 1. 129(b)( 2)(B)ii) are susceptible to two different yet plausible
interpretations. See, e.g., In re Muharaj, 681 F.3d 558, 369, (4th C‘n 2012} In re Lindsey, 453 B.R. 886, 903
{(Bankr.E.D.Tenn.2011). 2

C

To date, the Bankruptcy Appellate Panel for the Ninth Ctrcul‘c and ﬁve bankruptey courts {one of which was af-
firmed by a district court) have adopted a “broad view,” holding that the BAPCPA amendments eliminate the APR as
applied to an individual's entire estate.”™ In conirast, the Fourth Circuit and seventeen bankruptey courts have reached
the opposite conclusion, holding that the BAPCPA amendments only exempt from the APR that property which §

1115 adds to an individual estate—not the pre-petition property already defined by § 541,74

According to the broad view, § 1113 incorporates and supercedes § 541. Under § 1115, an individual's estate
includes post-petition property and earnings in addition to the pre-petition property established by § 541, [ re
Tegeder, 369 B.R, 477. 480 (Bankr.[D.Neb.2007); see also In ye Shat, 424 B.R. 854, 863 (Bankr. D Nev.2010) (“Ini-
tially, Section 1115 creates a baseline estate of all the property covered by Section 541. It then adds to that
[post-petition property].”). When § 1129(b)2)B)ii} references the property “included by” § 1115, it “refer[s] to all
property Section 1115 itseif references.” fn re Shar, 424 B.R. at 863, Section 1115 thus absorbs § 541 for individual
Chapter 11 cases. /d. at 865. Therefore, the APR no longer applies to any property of an individual debtor's estate.

In contrast, the narrow view holds that § 1115 merely adds to—but does not replace— § 541's definition of estate
property for individual debtors, See, e.g, Inre Draiman, 430 B.R: 777, 821 (Banke. N.D.IL2011). Section 1115 “in-
cludes” in the estate only that property which was not already included by § 341. See fn re Ghadebo, 431 B.R, 222,
229 (Bankr.N.D.Cal.2010). In other words, § 1115 includes only post petition pr operty and eamings Inre Draiman

eg., m re Amold 471 B.R. 378, 602 (Banks. C‘D Cal. 20_[2_3 {expia_inmg that because the phrase, “in addition tc- the
property specified in section 541 is “not the direct object-of the téansitive verb, ‘includes,” “ the phrase therefore “is
not an answer to the question what is included as ‘property of the estate’ under § 1115}, Accordingly, only
post-petition property added by § 1115 is exempt from the APR the APR continues to apply to § 541's pre-peutfon
property, EIRE A

nE

*5 After examining the divergent interprefa%i.ons of the statutory language, we agree with the Fourth Circuit that
“either construction is plausible.” lin re Moharaj, 681 F.3d at $69. In light of this linguistic ambiguity, we endeavor to
ascertain Congress's intent. See Unifed States v. Hohri, 482 U.S, 64, 69-71, 107 S.Ct. 2246, 96 L.Ed.2d 51 (1987).

2. Is there a clear Congressional intent to repeal the absolute priority rule as applied to individual Chapter 11
debtors?

Nowhere in BAPCPA's sparse legislative history is there an explanation of what changes result from § 1115, See
Inre Lindsey, 433 B.R, at 903 Bruce A. Markell, The Sub Rosa Subchapter: Individual Debrors in Chapter 11 After
BAPCPA, 2007 1), L L.Rev. 67. 90. Consequently, courts have reached opposite conclusions regarding the legislative
objective. Compare fn re Shat, 424 B.R. at 86203, with [n re Gbadebo, 431 B.R. at 22930, In deciphering Con-
gress's intent, we recognize BAPCPA's aim of curbing the abusive practices of unscrupulous debtors, see H.R Rep,
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No. 10931, pt. 1, at 35 (2005), reprinted in 2005 U.S.C.C_.‘A.N-;'-_‘_SS, 90-92, but we remain mindful that “a central
purpose of the Code™ is to provide the honest but unfortunate debtor with a “fresh start,” Grogan v. Garner, 498 U S,
279,286-87, 111 S.CL 654, 112 L.Ed.2d 753 (1991) (quotations and citation omitted}. This inherent tension makes it

difficult to identify a singular objective behind § 1115.

Advocates of the broad view emphasize that the BAPCPA amendments evince an intent to model Chapter 11 on
Chapter 13, which has no absolute priority rule. See In re Friedman, 466 B.R. at 483; [n re Shar, 424 B.R. at 868. In
support, they cite a number of provisions that are essentially copied from Chapter 13. See, e.g., Inre Reedemeier, 374
B.R. 264, 275-76 (Bankr I3 Kan 2007 Further, proponents of the broad view emphasize that abolishing the APR
with respect to individuai debtors does not leave unsecured creditors without any power or protection. Instead, un-
sacured creditors Lan rely on the Sdfeguards of § 112 129g a}( 15Ys disposablc income test, see [nre Shcrf 424 B R at 863~

In contrast, those ascribing to the narrow view argue that “[elach one of these new provisions,” even where
modeled on Chapter 13, “appears designed to impose greater burdens on individual chapter 11 debtor's rights so as to
ensure a greater payout to creditors.” jn re Ghadebo, 431 B.R. at 229 (emphasis added); see also H.R.Rep. No. 109-

31, pt. 1, at 2-5, 80-81. Narrow view proponents urge that if Congress intended to abolish the APR with respect to
individual debtors, “it would have done so in a far less convoluted way.” [nre Maharad, 681 F.3d at 565-66. For
instance, Congress could have raised Chapter 13's debt ceiling or expressly exempted individual debtors at the be-
ginning of § 1129(b)2)BIGI). See In re Karlovich, 456 B.R. 677,682 (Bankr.8.D.Cal. 2010). Moreover, BAPCPA's
legislative history lists several debtor protections but makes no mention of eliminating the APR. See H.R.Rep. No,
109-31, pt. 1, at 2, 17-18. Advocates for the narrow view argue thai had Congress intended such a drastic change, it
surely would have included the amendment in its list of debtor protections. See [n re Maharaj. 683 F.3d at 572, In-
stead, the amendments are best understood as preserving the statys, quo. See, e.g., id at 369-70 (noting that the ex-
emption of post-petition property and eammgs gnsures that the APR operates as it did prior to BAPCPA's passage).

*6 [10]111][121 Because both the statutory language and Congresss intent are ambiguous, we heed the pre-
sumption auamst implied repeal. “[R]epeals by implication are not favored and will not be presumed unless the in-
tention of the legislature to repeal is clear and manifest.” Nar? Ass'n of Home Builders v. Defenders of Wildlife, 551
. S 644, 662, 127 S.Ct. 25 1 8 168 [.Ed.2d 467 (2007} (quotations omitted) Where 3 party coniends “that leﬂislative

v. Bock Laundry Mach. (.. 0. 490 U8 504,521,109 8.Ct. | 98! 104 £.1Ed.2d 557 (1989). These mterpwtwe pr :n(:lp]es
are particuiarly critical in bankruptcy cases, where parties rely on settled rules in conducting and structuring business.
Thus, “[plre-BAPCPA bankruptcy practice is telling because we will not read the Bankrupicy Code to erode past
bankruptcy practice absent a clear indication that Congress intended such a departure.” Hamilion v, Lanning, U.s,
o e 130 8.Ct. 2464, 2473, 177 L.Ed.2d 23 (2010} {quotation omitted). Here, the statutory language and leg-
islative history lack any clear indication that Congress intended to erode a pillar of creditor bankruptcy protection. See
Hui v, Castanedq, —— .S, weeee, oo 130 S.C1, 1845, 1853, 176 L.Ed.2d 703 (2010); Dewsmup v, Timm, 502 U.S.
410, 41920, 112 S.Ct. 773. 116 L.Ed.2d 903 (1992). Especially in light of the fact that Congress has expressly re-
pealed the APR in the past, see H.R, Rep, 82--2320, at 1981-82, we decline to find an implied repeal here,

We therefore REVERSE the bankruptcy court's order conﬁrmmg the plan and REMAND for further proceedings.

FN* The Honorable William 1. Martmez Umted States E)lstr:ct Judge, District of Colorado, sitting by des-
ignation. EIEY L

FN1. The APR originated in the Jate' 18005 as a judicial inv‘entlon that was primarily employed in the context
of railroad reorganizations. See Jonatlifh C. Lipson, The' \Bxpressive Function of Directors' Duties to Cred-
itors. 12 Stan. J.L. Bus. & Fin. 224, 25052 (2007); see also N. Pac, Ry. Co. v. Boyd 228 U.S. 482, 304-08
33 8.C 534,57 L. Ed. 931 (1913). The Bankruptcy Act of 1898 codified the commeon law APR by requiring
that a reorganization plan be “fair and equitable.” In 1952, Congress revoked the “fair and equitable™ re-
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quirement. H.R. Rep. 82-2320, at 198182 (1952), reprinted in 1952 U.S.C.C.AN.1960, 1982; see also
Pub.L. No. 456, 66 Stat. 420, 433 (1952). However, in 1978, Congress adopted the Bankruptcy Code, which
again codified the APR as applied to all reorganizations under Chapter 11 (including individual debtors). See
Norwest Bank Worthing/mv Ahlers, 485 U.S. 197,202, 108 8.Ct. 963,99 L. Ed.2d 169 {1988). Accordingly,
“no Chapter 11 reorganization plan [could] be c¢onfirnmed over the creditors' fegitimate objections ... if it
fail[ed] to comply with the [APR].”/d. ThlS ruie remamed undlsputed until BAPCPA's 2005 enactment.

FN2. Section 541 defines property of the estate to mclude “all legal or equitable interests of the debtor in
property as of the commencement of the case.” 11 U.S.C. & 341, Section 103, in turn, provides that § 541
applies in Chapter 11 cases, mcludmg thase wh;ch mvoive individual debtors. See 11 U.S.C. § 103(a).

EN3. In re Friedman, 466 B.R. 47¥ (B.A.P. 9th Cir.2012); SPCP Grp., LLC v, Bigeins, 465 B.R. 316
(M.D.Fla2011) (affirming unpablished decision of bankruptcy court); In re Shai 424 B.R. 834
(Bankr,[2 Nev.2010): [n re Johnson, 402 B.R. 851 (Bankr.N.D.Ind.2009): /n re Roedemeier, 374 B,R. 264
(Bankr.DD.Kan 2007 [nre Tegeder, 369 B.R, 477 (Bankr D .Neb,2007).

EN4, Inre Maharaj, 681 F.3d 358 (4th Cir.2012) (affirming the bankruptcy court's decision in 449 B.R, 484
(Bankr E. D Va 20110, Inre Lee Min Ho Chen, No, 1108170, 2012 WL 5463256 (Bankr.D.P.R. Nov.9
2012): [nre Tucker, 479 B.R. 873 (Banke.D.Or.2012%; Jnre Arnoid 471 B.R, 578 (Bankr.C.D.Cal.2012); In
re Lively, 467 B.R. 884 (Bankr. S.D.Tex.2012); /n re Burfon, No. 09-00196-TLM, 2011 WL, 5439285
(Banlkr.>.Idaho Nov.@, 2011 Inre Lindsev. 453 B.R. 886 (Bapnkr.E.D. Tenn.2011); In re Kamell 451 B.R,
S05 (Bankr.C.I3.Cal.201 1Y, Jn re Draiman, 450 B.R, 777 (Bankr N.D.L201 1) In re Walsh, 447 B.R, 45
(Bankr.D.Mass.2011); In re Stephens, 445 B.R. 816 (Bankr.S.D. Tex.20] 1Y, Inre Karlovich, 456 B.R. 677
(Bankr.S.13.Cal. 2010%; /nre Gelin, 437 B.R. 435 (Banke M.D.Fa.2010%: In re Steedley, No. 0950654, 2010
W1, 3528599 (Bankr.5.D.Ga, Aug. 27, 2010); /n re Mullins, 433 B.R. 352 (Bankr W.D.Va.2010); /a re
Ghadebo, 431 B.R. 222 (Bankr.N.D, Cal.2010); see also In re Friedman, 466 B.R. at 476 (discussing the
bankruptcy court's determination——in an unpubhshed Feb1 uary 17, 2011 order—that the APR applies to in-
dividual Chapter 11 debtors).
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